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United States of America, 

Appellee, 

v. 

Jackson D. Leonard, 

D efe ndant- Appellant. 


BRIEF FOR THE APPELLANT 
JACKSON D. LEONARD 


Preliminary Statement 

Jackson D. Leonard appeals from a judgment of convic¬ 
tion entered in the United States District Court for the 
Southern District of New York on March 7, 1975, after a 
seven-day jury trial before the Honorable Richard Owen. 
United States District Judge. 

The indictment, 74 Cr. 599, filed June 13, 1974. charged 
Leonard, in two counts, with making and subscribing, under 
penalties of perjury, income tax returns for 1967 and 1968 
which omitted income from reported adjusted gross income, 
in violation of 26 U.S.C. §7206(1).* 

Trial began January 13, 1975 and the jury returned ver¬ 
dicts of guilty on both counts on January 21, 1975. 

• Count One related to 1967 and Count Two to 1968. A third 
eount charging Leonard with a violation of 18 U.S.C. § 1001 was 
dismissed before trial. Leonard was not charged with tax evasion, 
26 U.S.C. § 7201. 

The text of § 7206(1) is set forth in the Addendum to this brief 
at page 1. 
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Judge Owen sentenced Leonard to eighteen months im¬ 
prisonment, hut suspended execution of all but three 
months, and imposed the maximum fine of $10,000 ($5,000 
on each count), plus the costs of prosecution. Execution 
of sentence has been stayed pending appeal. 

Statement of the Issues 

1. Should this Court follow the First and Fourth Cir¬ 
cuits in requiring the IRS to comply with its own regula¬ 
tions govt riling the conduct of criminal tax fraud investi¬ 
gations and reverse the conviction for failure to advise 
Leonard of his constitutional rights! 

2. Did tin* IRS mail watch (which intercepted all mail 
arriving from Switzerland at Kennedy Airport during two 
entire four month periods in IMS and 19(59) violate l’ost 
Office regulations, the First and Fourth Amendments, and 
Swiss law and should evidence obtained as a result of the 
mail watch have been suppressed? 

3. Ditl tin* prejudicial and inflammatory effect of the gov¬ 
ernment's “similar act” evidence relating to Swiss bank 
accounts outweigh its probative value so that such evidence 
should have been excluded, under I'.S. v, Deaton, 3S1 F.2d 
114 (2nd Cir. 19(57)! 

4. Does Ii roust on v. I.S., 409 l.S. 352 (1973) bar proof 
of willfulness by means of an allegedly “false statement" 
which was not literally false! 

5. Was the defendant denied a fair trial when the gov¬ 
ernment obstructed his interviews with potential wit¬ 
nesses ? 

t>. Was the defendant denied a fair trial under ('..S’, v. 
Damn. 4S2 F.2d 1325 (2nd Cir. 1973) where the trial court 
refused to grant a reasonable continuance for the defend¬ 
ant to meet surprise similar act proof! 

7. Was the defendant denied a fair trial when the 
prosecutor in his opening charged that the defendant had 
committed other crimes and made other false statements 
which allegations were untrue and never proved! 


./I 


*** ■*> 
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S. Did tlie government fail to prove that the defendant 
had omitted income in 19l»7! 

0. Did the court err when it refused to instruct the jury 
on the tax consequences of defendant's assignment to his 
corporation of his right to the income which he did not 
include in Ins l!Hi8 return! 

10. Did the court err when it failed to dismiss the in¬ 
dictment which was founded on materially false grand- 
jury testimony! 


Statement of the Facts 

Introduction 

Jackson D. Leonard is o!) years old and the father of 
four children. (A 38)* He is a highly regarded scientist 
and chemical engineer who specializes in designing com¬ 
plex chemical plants throughout the world, including the 
I'nited States. Canada, Belgium. Holland. Italy. Mexico. 
Australia. Rumania, India and Japan. (A 110-111. 30) 

I'he income which Leonard allegedly failed to report was 
received from the Treadwell Corporation (••Treadwell”) 
(A 24a, 3(>a, 37a. 407) in connection with a contract (the 
“l CC Contract") (<»X 3) with I’nion Carbide Corporation 
(“I CC'") which initially provide* 1 that Leonard would 
design two chemical plants for l CC. one in Taft. Louisiana 
and the- other in South Charleston. West Virginia, but 
which later was amended to delete the South Charleston 
plant. 

I nti 1 February 1, 106S, Leonard conducted business ex¬ 
clusively in the name of a sole proprietorship. The Leonard 
Process Co. (“Leonard Process"). Effective that date, 
with the consent of I’C'C, he transferred Leonard Process’ 

• References to pages in the Appendix to this brief are preceded 
by "A". References to government exhibits at trial are designated 
“tiX". defendant's exhibits as “DX" and court exhibits as “CX 
“tiXlI" refers to government exhibits at the pretrial hearing on 
January 8, 1!>75 and “DXII” refers to defendant exhibits at the 
hearing. 
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assets, including the PCC contract, to Leonard Process Co., 
Inc. ("Leonard Corp.”), a Subchapter X (tax-option) cor¬ 
poration wholly owned by hint. (A 98-99) (OX 65) Con¬ 
sequently, payments from Treadwell through January, 1968 
were made to Leonard Process and were reportable by 
Leonard in his personal tax return. After that date, they 
were payable to Leonard Corp. and reportable on the cor¬ 
poration's tax return, and Leonard, in turn, did not have 
to report income, if any, from the corporation until his 
1969 tax return. 

The Audit of Leonard’s Tax Affairs 

The underlying audit of Leonard’s tax returns was pre¬ 
cipitated by two independent events which occurred almost 
simultaneously. The first was that an undisclosed infor¬ 
mant. who was seeking a reward, claimed that Leonard had 
been receiving commercial bribes, i.e., illegal kickbacks, 
from Treadwell.* The second was that a mail watch con¬ 
ducted by the Internal Revenue Service ("IRS”) led the 
IRS to suspect that Leonard had a secret Swiss bank ac¬ 
count. (A 664a) 

The IRS Foreign Bank Account Project 

In 1968, the IRS instituted a major, clandestine program 
to identify and prosecute American taxpayers who had 
dealings with Swiss banks (the “Foreign Bank Account 
Project” or “FBA Project”). 

The FBA Project was so highly secret chat agents work¬ 
ing on it were forbidden to discuss it even with other IRS 
personnel. (A l282-286a) A major aspect of *!■«• project was 
a mail watch conducted by Special Agents** of the IRS who 

• As the evidence at trial demonstrated, the Treadwell payments 
were, in fact, perfectly proper and in accord with the provisions of 
the rCV contract. (OX 4 f IRe)) 

** Special Agents work in the Intelligence Division of the In¬ 
ternal Revenue Service. They are the criminal investigators of the 
IRS: they have the right to carry guns and make arrests. Revenue 
Agents, (as opposed to Special Agents) are simply auditors, i.e. 

(footnote continued on following page) 




intercepted, inspected and photocopied mail coming into 
the U.S. from Switzerland. The mail watch was appar¬ 
ently commenced without consultation or coordination with 
the Department of Justice, which was engaged at the time 
in sensitive negotiations with Switzerland regarding a 
treaty under which Switzerland would disclose to American 
law enforcement agencies Swiss bank accounts owned by 
American citizens who were suspected of criminal activity. 
(A 3S7a-388a, 403a-404a) 

In order to obtain authority for the mail watch, the TRS 
(under then current Post Office regulations) was required, 
as is explained more fully below, to represent in writing 
to the Post Office that the mail watch was part of a crim¬ 
inal investigation (Postal Bulletin 20478; Part Sf>l of the 
Postal Manual, See Addendum, p. 2 et seq.) 

The mail watch involved an unprecedented effort by 
Special Agents of the IRS to intercept, handle and inspect 
all mail arriving at Kennedy Airport from Switzerland 
during the period of January through April of 1968 and 
1969.* (A 397a-398a, 40oa-407a) Utilizing machines that 
microfilmed 3600 pieces of mail per hour, the IRS photo¬ 
copied every envelope which lacked a return address, since 
it is the practice of Swiss banks not to put their names or 
addresses on envelopes.** (A 37o-381a) 

{footnote continued from preceding page) 

accountants, whose responsibility is to conduct civil audits in order 
to determine the correct income tax liability of a taxpayer. Revenue 
Agents, on occasion, work with Special Agents on fraud oases, i.e. 
criminal investigations, but then only under the direction of Special 
Agents. (A 365a-366a) 

* The mail watch was designed to coincide with the mailing by 
Swiss banks of year-end and quarterly, as well as monthly state¬ 
ments. The idea was that “where you have situations where some¬ 
body has two or three items a month four months in a row, its a 
good indication that they are involved in some way”. (A 380a) 

** Since the microfilming took a few hours at least, and in some 
cases when the mail was heavy a second machine was brought in, 
(A 377a-378a) the number of envelopes which the Special Agents 
photographed may have exceeded 100,000. (A 398, 405a-407a) 
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As a result of the mail watch, the tax returns of untold 
numbers of addressees who the IRS suspected were receiv¬ 
ing mail from Swiss banks were examined to determine 
which would be “good candidates” for audits. Selections 
were thereafter made of 110 of them, in the Now York area 
alone, without regard to the normal criteria for determin¬ 
ing which taxpayers should be audited. One of the tax¬ 
payers selected for this special audit was defendant Leo¬ 
nard. (A 3G4a-372a) 

The audits of these 110 were supervised by Special 
Agent Hyman Boiler and Revenue Agent Bernard Morris. 
The auditors were specially picked from a select fraud 
group in the Audit Division and given “several pages 
worth of specific things” they were expected to look for in 
these audits. (A 412a) These special items, which included 
telephone records, cable and telex charges and backs of 
checks, wore designed to develop leads on Swiss accounts. 
(A 359a) 

In FBA project cases. Revenue Agents conducted the 
audits, gave no constitutional warnings, and deliberately 
concealed that they were conducting criminal investiga¬ 
tions. (A 414a) While the audits were in progress. Special 
Agents continued the mail watches, and envelopes from 
Switzerland to taxpayers under audit were intercepted, in¬ 
spected and photocopied. (A 394a-397a) 

If the examination of the taxpayers’ records failed to 
disclose independent proof of Swiss bank accounts, the 
Revenue Agents were instructed how to obtain incriminat¬ 
ing admissions from the taxpayer. 

Despite the fact that the IRS had information that a 
taxpayer had contacts with a Swiss bank, during discus¬ 
sions with him, the Revenue Agent asked him whether he 
had any foreign, rather than Swiss, accounts. If he denied 
having any, the Revenue Agent was directed to dictate, 
for the taxpayer’s signature, an affidavit so stating. The 
affidavit’s purpose was apparently to commit the taxpayer 
in writing to false denials that could be utilized in subse- 
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quent prosecutions either as direct evidence of criminal 
activity (making criminal false statements to government 
agents in violation of 18 U.S.C. §1001) or as circumstan¬ 
tial evidence of willfulness (to be used in a subsequent 
prosecution for tax violations). (A 370a) 

The Audit and the Indictment 

Defendant was notified that his returns ha 1 been selected 
for audit by a standard notice sent to his home (GXH 1). 
D contained nothing to alert him of the criminal nature 
of the examination.* (A 409a) 

The audit was begun in June or July, 196S by Revenue 
Agent Mortimer Laski of the FBA project. Tt was six 
years before the investigation was completed, and at least 
eight, and possibly as many as seventeen, IRS agents dealt 
directly with the taxpayer or his representative during the 
course of the investigation. (A 707a) 

On June 13, 1974, two days before the statute of limita¬ 
tions ran for the 1907 tax year,** Leonard was indicted on 
two counts of subscribing tax returns which omitted 
$24,168.09 from reported adjusted gross income before 
deductions (“AGI”) of $259,051.97 in 1967, and $58,084.42 
from AGI of $134,276 in 1968. He was not charged with 
tax evasion. 

Despite the tremendous effort undertaken by the IRS 
(and possibly as the result of the lack of continuity of ex¬ 
amining agents), the IRS failed either to learn or under¬ 
stand that most of the income ($52,455.22 out of the total 
of $58,684.42) that the indictment charged Leonard with 
omitting to report on his personal tax return for 1968 be¬ 
longed to Leonard Corp., rather than to Leonard himself, 
by reason of the assignment of the UCC contract to Leo¬ 
nard Corp. (A 355a) 

* The IRS had conducted civil audits of Leonard in almost every 
one of the preceding 20 years. (A 39a et seq.) 

** Leonard filed his 1967 tax return on June 15, 1968, pursuant 
to an extension granted by the IRS. 
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Additionally, despite the fact that the indictment charged 
Leonard with subscribing false tax returns for 1967 and 
1968, the government did not discover that the defendant 
had not signed or even seen his 1968 return until after the 
defendant had nearly completed presentation of his case. 
(A 707a-70Sa) 

Pre-Trial Hearing 

1. The mail watch and lack of constitutional warnings. 

Prior to trial, the defendant moved .u the alternative to 
dismiss the indictment or to suppress evidence on the 
grounds that: (a) the evidence was improperly obtained 
through an unlawful mail watch; and (b) Leonard’s incrim¬ 
inating statements were made without his being informed 
of his constitutional rights. Although the government 
conceded that no constitutional warnings had been given 
(A 418a), the judge denied defendant's motion. (A 15) 

2. Motion for a continuance. 

On January 2, 1975, the defendant discovered for the 
first time, through the government’s requests to charge, 
that the prosecutor intended to prove alleged “similar acts’’ 
to establish willfulness. 

Defendant’s counsel promptly asked the nature of the 
similar acts, since, as he told the court at the time: 

“I, frankly, am in no position whatever to defend Mr. 

Leonard in connection with those similar acts because 

I have no idea what they are.” (A 310a) 

The Court declined to order the government to supply 
the defendant with either a bill of particulars or a list of 
“similar act” witnesses, but did “suggest that the govern¬ 
ment, having the Baiun [l\S. v. Baum, 482 F.2d 1325 (2nd 
Cir. 1973)] case in mind, . . . make its own determination” 
as to whether it should make disclosure. (A 444a) 

Trial was scheduled to begin on Monday, January 13, 
1975. On Friday afternoon, January 10th, the government 
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delivered to defense counsel copies of Chase Manhattan 
Bank (“Chase”) checks totalling $383,000 which had been 
paid to Leonard in 1968 allegedly at the direction of a 
Swiss bank. The apparent purpose of this evidence was 
to show circumstantially the falsity of an affidavit Leonard 
had signed in 1969 denying lie had a foreign bank account.* 

On the following Monday, the day trial was to begin, 
defendant’s counsel notified the Court that these checks 
came as a total surprise to him, that he was “in no position 
to defend that charge” and that he requested a continuance 
to meet this proof: 

“1 invited Mr. MacDonald to give some particulars 
and your Honor ordered him to do so and they came 
on the eve of trial. I think that checks, which are six 
or seven times or eight times as much as is charged 
in tlie indictment, is about as much from left field as 
you can imagine, as your Honor spoke about coming 
from left field. 

1 think the prejudice in these checks far outweighs 
the probative value that they have. 

I submit the Government is attempting to introduce 
them merely to inflame the jury that Mr. Leonard re¬ 
ceived many checks during 1968. 

I believe [the prosecutor] will not be able to establish 
or even to allege that these checks constituted income.” 
(A 8) 

However, the Court declined to grant the continuance, 
but without prejudice to defendant’s right to renew the 
motion during the trial. (A 10-11) 

3. Motion to prevent the government from interfering 
with defendant’s interviews of prospective witnesses. 

Prior to trial, defendant’s counsel sought to interview 
several of the government’s prospective witnesses. The 


* This affidavit is discussed more fully in Point III, infra. 







prosecutor insisted (over the defendant's objection) on 
being present during these interviews, which were recorded 
by ft stenographer (A 79a-231a, 452a-545a), and on numer¬ 
ous occasions instructed the witnesses not to answer cer¬ 
tain of the questions asked by defendant’s counsel. 

Defendant moved to obtain orders compelling the wit¬ 
nesses to answer the challenged questions and directing 
the government not to interfere with defendant’s pre-trial 
preparations. The Court denied defendant’s motion. 
(A 353a-354a) 

The Trial 

I he Government's proof fell into two categories: evi¬ 
dence relating to the specific crime with which Leonard was 
charged and evidence relating to alleged similar acts, i.e., 
secret Swiss bank accounts. The thrust of the govern¬ 
ment s case on the charges in the indictment was that 
Leonard had received and cashed checks from Treadwell 
totalling $24,168 in 1967 and $58,648 in 1968, which he did 
not report in his tax returns for those years. Unlike most 
cases where the major portion of the evidence relates to 
the specific charges in the indictment, and only a small 
part to alleged similar acts, here the bulk of the govern¬ 
ment's prool pertained to the alleged Swiss accounts. 

The Government’s Case 

1. The Union Carbide Contract. 

Henry Mitchell, a UCC employee, testified that in Febru¬ 
ary 19G7, UCC entered into a contract with Leonard, who 
was then doing business as Leonard Process. (A 89) The 
I CC contract provided that Leonard was to design two 
large chemical alkyl-amine plants for UCC, one in Taft, 
Louisiana and the other in South Charleston, West 
\ irginia. Leonard, Mitchell stated, was the only person 
who both possessed and was willing to sell the technology 
necessary for the construction of what was to be the 
largest amine plant in the world. (A 112) The amine plant 



Leonard designed in Taft, Louisiana, was a complete suc¬ 
cess; it was built on time and within the allotted budget 
of $7,000,000. (A 111, 112, 135) 

The UCC contract originally provided that Leonard was 
to receive a fixed fee of $750,000 (plus expenses) payable 
in installments of $37,000 each plus various lump sum pay¬ 
ments.* 

The UCC contract also provided that Leonard was to 
receive a 10% override (based on costs of $850,000) for 
supervising certain detailed engineering work which 
Leonard sub-contracted to Treadwell. The override was 
payable by Treadwell after Treadwell received payment 
from UCC. (OX 3) However, the contract was amended 
when UCC decided not to build the West Virginia plant and 
Leonard’s 10% override fee was eliminated as there was 
no detailed engineering performed by Treadwell on the 
South Charleston plant. (A 98) 

UCC’s payment procedure for the engineering work was 
to forward to Leonard checks in payment of Treadwell’s 
invoices plus 10%. Leonard endorsed the checks over to 
Treadwell, which in turn remitted to him its own check 
for his 10% override. These Treadwell checks, which were 
cashed, totalled $24,16S in 1967 and $58,(148 in 1968. (GX 
44-48, 50-63) 

On February 1, 1968, with T'CC's consent. Leonard trans¬ 
ferred Leonard Process’ assets, including the UCC con¬ 
tract, to Leonard Corp., a wholly owned Subchapter S (tax- 
option) corporation. (A 98-99) (GX 65) The government 
proved that Leonard diverted $52,455.22 in Treadwell 
checks from Leonard Corp. (GX 54-63) 

Notwithstanding Leonard’s diversion of these monies, 
they were still income of Leonard Corp. and reportable 

* All of the $750,000 was included either in Leonard’s personal 
tax returns for 1067 and 1968 or in Leonard Corp.’s tax return for 
fiscal 1968. The government claimed, however, that Leonard de- 
laved reporting until 1968 fou. $37,000 checks paid during 1967. 
(GX 1, GX 2, DX G) 
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by the corporation. They were taxable to Leonard, and 
reportable by him, only to the extent of Leonard Corp.’s 
earnings. Since the corporation had no earnings (GX 87, 
DX X & V), the diverted funds constituted a constructive 
return of capital and were not taxable to Leonard. 

2. Leonard’s 1967 and 1968 tax returns. 

Tax returns filed in Leonard’s name for the years 1907 
and 1908 reflected the following: 


1967 (GX 1) 


Schedule C [Sole Proprietorship] 

Gross Receipts $401,000.00 

Xet Income 250,873.95 

Total Income (Adjusted 
Gross Income) 259,051.95 

Tax (before credits) 


$82,050.40 


1968 (GX 2) 


Schedule (' [Sole Proprietorship] 

Gross Receipts $142,000.00 

Xet Income 114,720.00 

Total Income (Adjusted 
Gross Income) 134,270.00 

Tax (before credit) 


$28,920.77 


The only witness to testify about the preparation of the 
1907 return was Marion Bardes, an independent account¬ 
ant who did free-lance work for defendant’s accounting 
firm, Leskowicz, Brower & Driver. (A 44(5) In the summer 
of 1908 she prepared certain schedules for a financial 
statement for Leonard Process, based on Leonard’s bank 
statements from First National City Bank. (A 418, 422, 
420) 


On cross-examination, however, it was revealed that she 
had not actually prepared the defendant’s 1967 return: 

“Q. Were you the person who prepared the 1907 
income tax returns for Mr. Leonard? 
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A. Personal return! 

Q. Yes, ma’am. 

A. No, sir.” (A 430) 

While she (lid prepare a penciled copy of the first page 
of a draft of the 1967 return ((IX 92), this draft varied 
materially from the return Leonard actually filed. (A 431) 
(Compare GX 1 and GX 92) Most importantly, however, 
she could not recall where she had gotten the figures that 
did appear on her draft: 

“Q. Could you tell us where you got the information 
to put the numbers on that [penciled] return? 

A. Honestly, I can’t tell you. I would assume that 
I got them through Mr. Leskowicz.” (A 432) 

The work Miss Bardes did was primarily related to the 
preparation of financial statements for Leonard Process, 
which were completed on or about July 2, 1968, when they 
were verified by a letter from the Leskowicz, Brower & 
Driver firm to Leonard. (I)X S) This was after Leonard’s 
return had been filed. (A 438) No witness, therefore, con¬ 
nected the 1967 return (GX 1) either with Leonard or his 
books and records. 

Emil Xothofer, another accountant employed by the 
Leskowicz firm, (A 450) testified that he prepared 
Leonard's 1968 return (GX 2) from material supplied to 
him by Leskowicz. (A 455) The government did not call 
Leskowicz on its direct case. 

Leonard’s 1968 return showed defendant had overpaid 
his 1968 taxes by $15,000 and was entitled to a refund. 
(GX 2) The return was filed at the IRS office in 
Philadelphia, Pennsylvania, which was the proper place at 
that time for a New Jersey resident (such as Leonard) to 
file. (A 463) 

There was no testimony during the government’s direct 
case as to whether Leonard had actually signed either his 
1967 or 1968 return. 
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3. The Audit. 

Revenue Agent Laski (who as noted previously was as¬ 
signed to the FBA project and eventually became the 
project leader) testified that in 1968, as part of his in¬ 
vestigation of Leonard's tax return, he contacted Edward 
Leskowicz, a certified public account?- t, whose firm, 
Leskowicz, Brower & Driver, appeared n Leonard’s 1967 
return. (A 297) 

Laski conducted the audit at Leskowicz’s office. At the 
outset, Laski asked Leskowicz for a number of documents, 
including the UCC contract and various 1 CC invoices. 
(A 297-298) Leskowicz told Laski that he had not prepared 
the 1967 tax return. (A 301) There was apparently a delay 
in Leskowicz’s producing some of the invoices, (A 303) but 
they were eventually produced. (A 298-304) 

Leskowicz also produced a copy of the I CC contract 
(GX 66) in which the clause relating to payments of the 
10% Treadwell override to Leonard had been crossed out.* 

Laski claimed that he met with Leonard and Leskowicz 
at Leonard's office in March 1969, and that Leonard said 
at that time that this provision in the UCC contract had 
been altered. (A 207) Mitchell, however, denied that there 
had been any changes in the provision relating to Leonard's 
right to receive a 10% override from Treadwell, and said 
that the initials near the crossed-out portion of the con¬ 
tract were not his. (A 177)** 

Laski testified that he had been unaware of the assign¬ 
ment of the UCC contract to Leonard Corp. (A 353) 


• Although the contract offered by the government at trial (GX 
66) had initials next to the croc* 'ts, (which were apparently 
related to the elimination of the engineering work on the South 
Charleston plant), Laski maintained that the initials were not on 
the contract he had originally seen. (A 312) 

*• There was also some evidence introduced by the government 
that four invoices from Leonard’s company in 1967 for four $37,000 
payments from UCC had been altered to reflect a 1968 billing date. 
Leonard had deposited these four checks in 1968 and they were in¬ 
cluded either on his Schedule C for that year or in Leonard Corp. s 
tax return. (GX 2, DX Y) 



Leonard Corp.’s fiscal 19f>8 tax return was prepared 
by Leskowicz, Brower & Driver, (A 466) but the ac¬ 
countants neglected to file it although they had a signed 
copy of an amended return in their file. (DX X and Y) # 
It, as well as Leonard Corp.'s books and records (GX 87), 
shows that the corporation lost over $73,000 in fiscal 1968. 

4. The Swiss bank affidavit. 

Laski claimed his only meeting with Leonard had oc¬ 
curred on either March 17 or 18, 1969, (A 310) and that 
he sought the meeting to find out whether Leonard had 
a Swiss bank account. (A 337) He conceded that he had 
found no indication of a Swiss bank account during his 
audit even though he had spent over 250 hours review¬ 
ing Leonard’s records. (A 282) At this meeting, Laski 
gave Leonard no constitutional warnings and did not 
inform him of the criminal nature of the investigation. 
(A 418a) According to Laski, Leonard denied that he 
presently had a foreign account. (A 207) 

Thereafter, at the direction of his superiors, Laski 
dictated an affidavit for Leonard to sign. Sometime later, 
Leskowicz returned it, bearing the defendant’s signature. 
(A 212) 

The affidavit dictated by Laski was substantially broader 
than and different from the defendant’s oral denial. More 
particularly, the Laski-dictated affidavit stated: 

(1) “I do not now and / have not had any foreign 
bank accounts”; and 

(2) “I have not had any transactions or dealings of 
any nature with any foreign hanks or other rep¬ 
resentatives except for (specified loans in Aus¬ 
tralia and currency conversions)”. (Emphasis 
added) (GX 74) 

* The court admitted the corporate return in evidence but only 
for the limited purpose of showing that it was prepared by the 
Leskowicz firm. (A 472-473) 
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Leonard had not told Laski that he had never had a 
foreign account. Leonard had only denied “having" a 
foreign account. (A 207) Further, Leonard did not tell 
Laski that he had never had any transactions or dealings 
with a foreign hank or representative. (A 207) Yet Laski 
dictated an affidavit for Leonard to sign that contained 
factual assertions Leonard had never made to him. The 
government did not call Leskowicz or offer any proof as 
to how the defendant’s signature came to appear on the 
affidavit or, more importantly, even whether he had read 
it before signing or merely assumed that it incorporated 
what he had told Laski. 

The government sought to prove the falsity of the Swiss 
bank affidavit through the testimony of Harris Egan, the 
manager of a branch office of Chase Manhattan. (A 479) 
He stated that between April and November of 1968 he 
delivered Chase checks totalling $383,000* to defendant. 
(A 489) (GX 81) 

Egan testified that Chase’s record of the transfer and 
the identity of the transferor was contained on a “fan- 
fold form” (A 482) which had been destroyed in the normal 
course of the bank’s business in 1973 and was therefore 
unavailable at trial. (A 483) 

Carbons of the checks, as well as the checks themselves, 
were produced. (GX 81) On each carbon was the notation 
“Notify and Pay” which. Egan stated, meant that the 
branch had been notified and authorized by Chase’s main 
office to pay the money to the payee. (A 484) Three of 
the carbons (which Leonard never saw) also included the 
additional notation “H/O Int’l” which, according to Egan, 
meant “Head Office International”. (A 484) Chase’s in¬ 
ternational office handled money coming from overseas 
banks. (A 484) 


• The checks were in the following amounts: (GX 81) 

April 12, 1968 $ 25,000 September 12, 1968 $ 64,000 

April 12, 1968 $ 20,000 September 12, 1968 $ 16,000 

April 26, 1968 $120,000 November 27, 1968 $138,000 




T 
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With considerable prodding from the prosecutor, and 
over defendant’s objection to this testimony, Egan testi¬ 
fied from memory as to the contents of the destroyed 
fanfold forms whieh he had last seen seven years before: 

“Q. Can you tell the jury your best recollection, 
please, of what that notation was? 

A. Yes. These monies were all payable to Mr. 
Jackson D. Leonard and these monies came in through 
a Swiss bank and they came in through the same Swiss 
bank, through the same channels each time. Past that, 
I have no recollection of the bank in question. I 
couldn’t be certain. 

Q. What about the remitter? What is your best 
recollection with respect to what the fanfold form 
said in that respect ? 

A. My best recollection on that is that these came 
through a numbered account.” (A 48fi) 

The carbon of one of the checks contained a notation 
“Rec’d from: Banque Continental de Zurich”. However, 
in proceeding with his questions, the prosecutor changed 
the name from “Banque Continental” to “Banque Can- 
tonale” (which may have been a bank name disclosed by 
the mail watch); thereafter the witness kept referring 
to Banque Cantonale: 

“Q. Do you happen to know that there is a bank 
known as Banque Cantonale, in Zurich? 

A. Yes, there is. 

Q. Does that refresh your recollection with regard 
to the original notations to the fanfold fox-ms you 
described ? 

A. My best recollection would be Banque Cantonale 
in Zurich, on that.” (A 488) 

Despite the fact that the Swiss bank affidavit did not 
purport to address itself to indirect transactions and 
despite the fact that the IRS drafted the affidavit, the 
government contended that the payments by Chase con¬ 
stituted “indirect” dealings with a foreign bank which 

L._ 
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rendered the affidavit false and made it proper evidence 
of a dmilar crime relevant to willfulness. (A 41)7) 

5. F.va Brooke’s testimony. 

Ev i Brooke, the widow of an employee of Kerr-McGee 
Chemical Corporation (A 50!)) testified that in the summer 
f l!/,'l (three years after the last tax-return year in 
th.* indictment) she was present when the defendant had 
business discussions with her deceased husband. (A 510) 
\ceording to Mrs. Brooke, “Mr. Leonard was extremely 
anxious that my husband join him in business” (A 510) 
and as a result offered him: 

“A free apartment at Sutton Place, and he mentioned 
tin* sum of $100,000 a year, with my husband as presi¬ 
dent of the company, 50,000 of which would he made 
in r.S. dollars and 50,000 to be deposited into a Swiss 
bank account.” (A 510-511) 

Mrs. Brooke also claimed that there was ‘‘a written note 
on this, but I did not see it myself.” (A 511) During 
the evening, Leonard and his wife and Mr. and Mrs. Brooke 
went to dinner and then to P.J. Clarke’s for drinks. 
(A S80) Mrs. Brooke stated that some time during that 
evening there was discussion as to how to open a Swiss 
bank account and Leonard said: “I have one.” (A 511) 

Mrs. Brooke also said she questioned Leonard about 
Swiss banks, and Leonard mentioned that “Swiss bank 
accounts are numbered and not in a name.” (A 512) 

The government claimed that Eva Brooke’s testimony 
was evidence that Leonard had made a false statement in 
his 1D71 return when he checked the box that indicated 
that lie did not personally have “any interest in or signa¬ 
ture or other authority over a bank account in a foreign 
country.” (GX 83/ As we show below, the government 
failed to prove that the account which Leonard allegedly 
stated lie had was a personal rather than a corporate 
account. 


U 
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The Defendant’s Case 

Since the government had contended, relying on the stat¬ 
utory presumption (26 U.S.C. §6064*), that Leonard had 
signed his 1967 and 1968 returns**, Pearl L. Tytell, a 
handwriting expert, testified that the defendant had not 
signed the 1968 tax return and that the person who signed 
the return for Leskowicz, Brower & Driver (Leonard’s 
accountants) had signed not only Leonard’s signature but 
his wife’s signature as well. (A 628-629) She further tes¬ 
tified that the signature on the 1967 return was so smudged 
that she could not venture an opinion as to who had 
signed it.*** (A 662) 

Teresa Daniti, secretary of Leonard Corp., and custodian 
of its records, produced expense reports that established 
that Leonard was in Australia on March 17 and 18, 1969, 
(A 607-608) (DX A A, AB, AC, AD) the dates Laski testi¬ 
fied he met with Leonard, and defendant, according to 
Laski, allegedly falsely denied having a foreign hank 
account. (A 207, 310) 


* Reprinted in the Addendum to this brief at p. 1. 

** The government’s reliance on the theory that the defendant 
had personally subscribed to tin returns was expressly stated in its 
opening (A 20-30), the indictment, and its requests to charge. (A 
5a, 67a) However, the trial court pointed out at a conference just 
after the completion of the government's case that it appeared, at 
least to the court, that the same person had signed the accountant's 
name, the defendant's name and his wife's name to the 1068 return. 
(A 587) 

*** This testimony was given almost in its entirety on Friday 
afternoon, January 17, 1975. Before the government was required 
to cross-examine, the trial was adjourned for the weekend. Satur¬ 
day, January 18, 1975, the government called Leskowicz to the U.S 
Attorney’s office (A 710) and asked him for the first time who had 
signed the 1968 return. The Saturday interview of Leskowicz 
lasted 3 hours. (A 731) Leskowicz was then called the following 
Monday, January 20th, and he testified that he had signed the re¬ 
turn but that defendant had authorized him to do so and had also 
authorized him to sign his wife's name (A 701) even though the 
defendant concededly never saw the return before it was filed. A 
718) 
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The Government’s Rebuttal 

Edward Leskowicz, the defendant’s former accountant, 
was called in rebuttal by the government, lie admitted 
that lie had signed not only his firm's name on Leonard’s 
1968 return, but also both Leonard’s and his wife’s sig¬ 
nature as well. (A 701) 

Notwithstanding his earlier statement to defendant’s 
counsel during an interview on January 2, 1975 that he 
could not recall these events (A 704), Leskowicz claimed 
that on August 14, 1969, a day before the return was 
required to be filed, Leonard and he had a telephone 
conversation in which Leonard orally authorized him to 
sign the return on his behalf and on behalf of his wife. 
(A 7(>1) 

Most importantly, however, Leskowicz stated that 
Leonard never saw the 1968 return before it was mailed 
(A 71S) and further that his firm sent the return directly 
to the IRS. (A 701) He also admitted that he did not 
have a written power of attorney from Leonard and never 
made any effort to get one. (A 723) 

Leskowicz related that in the course of the tax audit 
he had contact with perhaps as many as 17 different IRS 
agents. (A 707-708) However, not one government repre¬ 
sentative asked him who signed the 1968 return until after 
defendant's handwritting expert had testified that Leonard 
had not signed the return. (A 707) 

Summation and Charge 

In order to avoid repetition, the portion of the charge 
and summation to which defendant objects will be set 
forth in the argument. 

Motion for a New Trial 

Following conviction, defendant moved in the alternative 
for a judgment of acquittal and a new T trial. The grounds 
for the motion were: (1) the impropriety of the mail 




watch; (2) the failure of the IRS to give Leonard timely 
constitutional warnings; (3) the improper admission of 
similar act evidence; (4) the government’s interference 
with defendant’s interviews of prospective witnesses; (5) 
the insufficiency of the evidence; (6) the inaccuracy of 
the testimony before the grand jury; and (7) the preju¬ 
dicial nature of the prosecutor’s opening statement. 

These grounds are all discussed in detail in the argu¬ 
ments which follow. 

ARGUMENT 
POINT I 

The Court below erred when it declined to suppress 
evidence obtained as a result of the failure of IRS 
Agent Laski to warn Leonard of his constitutional 
rights as required by IRS regulations governing the 
conduct of criminal tax fraud investigations. 

This case squarely presents tin* issue of whether an IRS 
agent conducting a criminal investigation is required to 
warn a taxpayer of his constitutional rights. The First and 
Fourth Circuits have already held that since recent IRS 
rules require TRS agents to give full constitutional warn¬ 
ings to taxpayers suspected of criminal tax fraud, any 
documents or information obtained in violation of such 
rules will he suppressed. U.S. v. Leahey, 434 F.2d 7 (1st 
C’ir. 11)70) and U.S. v. Heffner, 420 F.2d 809 ( 4th Cir. 1970). 

A. The IRS must give full constitutional warnings to tax¬ 
payers who are subjects of criminal investigations. 

Although this Court has held that warnings are not con¬ 
stitutionally required with respect to non-custodial ques¬ 
tioning by the IRS, U.S. v. Caiello, 420 F.2d 471 (2nd Ci. 
1909), cert, denied, 397 U.S. 1039 (1970), U.S. v. White, 417 
F.2d 89 (2nd Cir. 1909), cert, denied, 397 U.S. 912 (1970) 
and U.S. v. Squeri, 398 F.2d 785 (2nd Cir. 1908), this Court 
has not yet considered the effect of two recent IRS news 
releases which set forth self-imposed obligations to advise 
taxpayers that they are under investigation for criminal 
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tax violations. It was these two news releases that were 
held by the First and Fourth Circuits to be binding on the 
IKS. l .S. v. Leahey, supra and I’.S. v. Heffner, supra. 

Internal Revenue Service Xew> Release Xo. SD7. issued 
October 3, 1!>G7, provides: 

“In response to a number of inquiries tin* Internal 
Revenue Service today described its procedures for 
protecting the Constitutional rights of persons sus¬ 
pected of criminal tax fraud, during all phases of its 
investigations. 

Investigation of suspected criminal tax fraud is con¬ 
ducted by Special Agents of the IKS Intelligence Divi¬ 
sion. This function differs from the work of Revenue 
Agents and Tax Technicians who examine returns to 
determine the correct tax liability. 

Instructions issued to IRS Special Agents go beyond 
most legal requirements to assure that persons are ad¬ 
vised of their Constitutional rights. 

On initial contact with a taxpayer. IRS Special Agents 
are instructed to produce their credentials and state: 
‘As a special agent, 1 have the function of investigating 
the possibility of criminal tax fraud’. 

If the potential criminal aspects of the matter are not 
resolved by preliminary inquiries and further investi¬ 
gations become necessary, the Special Agent is required 
to advise the taxpayer of his Constitutional rights to 
remain silent and to retain counsel. 

If it becomes necessary to take a person into custody, 
Special Agents must give a comprehensive statement 
of rights bi are any interrogation. This statement 
warns a person in custody that he may remain silent 
and that anything he says may be used against him. 
He is also told that he has the right to consult or have 
present his own counsel before making a statement or 
answering any questions and that if he cannot afford 
counsel he can have one appointed by the U.S. Com¬ 
missioner. 


/ 
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IRS said although many Special Agents had in the past 
advised persons, not in custody, of their privilege to 
remain silent and retain counsel, the recently adopted 
procedures insure uniformity in protecting the Con¬ 
stitutional rights of all persons.” 

(reprinted in 1067 CCH Fed. Tax Rep. If 6832). 

Internal Revenue Service News Release Xo. 049, issued 
November 26, 1968, further provides: 

“One function of a Special Agent is to investigate pos¬ 
sible criminal violations of Internal Revenue laws. At 
the initial meeting with a taxpayer, a Special Agent i3 
now required to identify himself, describe his function, 
and advise the taxpayer that anything he says may be 
used against him. The Special Agent will also tell the 
taxpayer that he cannot lie compelled to incriminate 
himself by answering any questions or producing any 
documents, and that he has the right to seek the as¬ 
sistance of an attorney before responding.” 

(reprinted in 1068 CCH Fed. Tax Rep. If 6046 and 1960 
P-H Taxes, If 55, 467). 

Since the date these news releases were issued, the First 
and Fourth Circuits, both of which had previously held 
that constitutional warnings were not required, have re¬ 
vised their positions.* 

U.S. v. Heffner, supra, was the first appellate decision 
to hold that JRS agents must comply with the procedures 
set forth in the aforesaid news releases. The Court’s 
analysis of the issue merits extensive quotation: 

. . voluntarily, IRS took upon itself the obligation 
to give taxpayers, before interrogation, notice that 
they were suspected of criminal tax fraud and the 


• All the previously cited Second Circuit cases dealt with evi¬ 
dence or admissions obtained prior to October 3, 1967, the date IRS 
News Release No. 897 was issued. 
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further obligation to give the full Miranda warnings 
before seeking incriminating statements. 

* * * 


An agency of the government must scrupulously ob¬ 
serve rules, regulations, or procedures which it has 
established. When it fails to do so, its action can¬ 
not stand and courts will strike it down . . . 

* # • 

It is of no significance that the procedures or instruc¬ 

tions which the IRS lias established are more generous 
than the Constitution requires . . . 

• * • 

Xor does it matter that these IRS instructions to 

Special Agents were not promulgated in something 
formally labeled a ‘Regulation’ or adopted with strict 
regard to the Administrative Procedure Act ...” 

(420 F.2d at 811, 812) (citations omitted) 

Similarly, in U.S. v. Lealiey, supra, the First Circuit af¬ 
firmed a decision by the trial judge suppressing informa¬ 
tion, books and records obtained from a taxpayer by 
Special Agents who failed to give the taxpayer the warnings 
required by the news releases: 

“The crucial question is whether we must exclude this 
evidence so that agencies will be compelled to adhere to 
the standards of behavior that they have formally and 
purposely adopted in the light of the requirements of 
the Constitution, even though these standards may go 
somewhat further than the Constitution requires. 

• • • 


. . . the Court in Miranda, as we have noted, specifi¬ 
cally asked law enforcement agencies to develop bet¬ 
ter ways of harmonizing the protection of individual 
rights with efficient enforcement of the law. The 
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Service has tried to do this. We must assume that the 
publicly announced procedure was arrived at only after 
painstaking intra-agencv assessment. Were we to say 
that Miranda is the ceiling rather than the floor of 
the rights of citizens vis-a-vis the government, we 
would make a mockery of the Miranda invitation. 

. . . the I.R.S. press release was deliberately in 
response to ‘a number of inquiries’ and avowedly for 
the pi:rpose of ‘protecting the Constitutional rights 
of persons suspected of criminal tax fraud’. When 
an agency ‘goes public’ it does not do so lightly. Its 
obligations increase just as do those of a private 
corporation. . . . 

• # • 

It is important here that the procedure set forth in 
the news release was an agency wide directive designed 
to protect taxpayers by setting a clear and uniform 
standard governing the first contact between a Spe¬ 
cial Agent and a tax fraud suspect.” 434 F.2d at 10-11. 

The Court in Leahey concluded that due process re¬ 
quires that the IRS follow its announced procedures: 

“Here, however, we have the two factors intersecting: 
(1) a general guideline deliberately devised, aiming 
at accomplishing uniform conduct of officials which 
affects the post-offense conduct of citizens involved 
in a criminal investigation; and (2) an equally delib¬ 
erate public announcement, made in response to in¬ 
quiries, on which many taxpayers and their advisors 
could reasonably and expectable rely. Under these 
circumstances we hold that the agency had a duty to 
conform to its procedure, that citizens have a right 
to rely on conformance, and that the courts must en¬ 
force both the right and duty.” Id. at 11. 

It is respectfully submitted that this Court should fol¬ 
low the First and Fourth Circuits in requiring the IRS 
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to comply with its own rules of conduct in criminal in¬ 
vestigations.* 

Such a decision would be consistent with the strong pub¬ 
lic policy, dearly expressed by the Supreme Court in Yrtlin 
v. C.S., 374 C.S. 109 (11)63), VitareUi v. S< aton, 35!) U.S. 535 
(1959), Service v. Dulles, 354 U.S. 363 (1937), and l .S. ex 
n l. Acrardi v. Shnufihuesst /, 347 U.S. 260 (1954) that arbi¬ 
trary deviations from published procedures should not be 
permitted. See also, Dunham v. Resnr, 436 F.2d 751 (2nd 
Cir. 1971), Smith v. Resnr, 406 F.2d 141 (2nd Cir. 1969) 
and Hammond v. Lenfest, 398 F.2d 705 (2nd Cir. 1968). 

B. Leonard was the subject of a criminal investigation. 

The record clearly shows that Laski was assigned to 
audit Leonard’s returns because of (1) an allegation by an 
informant that Leonard was receiving commercial bribes 
in connection with the UCC contract ((iX 3) or (2) the dis¬ 
covery of information, obtained through the FBA mail 
watch, that Leonard either had a secret Swiss bank account 
or had financial dealings of a regular nature with Swiss 
banks, although his tax returns failed to reflect any Swiss 
transactions or income. (<4X 1, (iX 2, 1)X K) (A 334a) 

Specific information from an informant that a taxpayer 
is receiving commercial bribes from a named corporation 
clearly constitutes an allegation of criminal conduct. An 
investigation of whether the taxpayer is in fact receiving 
illegal kickbacks where his tax returns do not disclose such 
payments is, as Judge Owen remarked below, “prima facie 
criminal’’.** (A 336-337a) 

* The Fifth Circuit has also ruled that the IRS must comply 
with the procedures outlined in the IRS news releases, but that 
substantial, rather than literal, compliance is sufficient. U.S. v. 
Mutinies, 464 F.2d 1268 (5th Cir. 1972.) 

In the present case, IRS Agent Laski gave no constitutional 
warnings and, in effect, aeted as “a Trojan horse bearing criminal 
investigators''. U.S. v. Bembridge, 458 F.2d 1262 (1st Cir. 1972). 

** Indeed, informant allegations of criminal conduct were gen¬ 
erally assigned to Special Agents to investigate and were only 
“farmed out” to Revenue Agents because of insufficient manpower. 
(A 415a) 
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At the pretrial hearing below, the government contended 
that the FBA project was essentially civil in nature. 
(A 355a-367a, 407a) 

The government called only one witness, Revenue Agent 
Morris, to testify about the project. Morris, who jointly 
with Special Agent Hyman Holler, had supervised the 
project,* claimed that it was designed merely to develop 
routine “audit techniques”, “to investigate the use of for¬ 
eign bank accounts by United States tax payers and to see 
what [the IRS] could do to come up with some means of 
coping with the problem which at that time was increasing.” 
(A 356a) The “problem” Morris referred to was obviously 
the commission of tax fraud through the use of foreign 
bank accounts. 

The testimony at the hearing disclosed that the FRA in¬ 
vestigation was approved by the Director of Intelligence 
and was initially handled and directed exclusively by Sp«- 

•The court refused to permit Leonard to subpoena Special 
Agent Hyman Boiler, the other member of the task force, who was 
in charge of the Intelligence Division’s part of the project, thereby 
depriving the defendant of the opportunity to prove that the FBA 
project was an Intelligence operation designed to ferret out crimi¬ 
nal tax fraud. (CX 1, A 442a) Defendant was also not allowed 
to show, through interrogation of the Special Agents who actually 
conducted the mail watch, that the IRS’s interference with normal 
mail distribution procedures caused substantial delays in the de¬ 
livery of the mail in violation of 18 U.S.C. § 1701. Cf. U.8. v. Cos¬ 
tello, 255 F.2d 876 (2nd Cir. 1958), afd, 350 U.S. 359 (1956). See 
also r.S. v. I swics, 347 F. Supp. 743 (N’.D. Ill. 1972), where the 
court granted defendant’s motion to compel the government to 
state, for the defendant's use: 

“(1) the full extent and duration of the mail covers: (2) the 
circumstances under which it was instituted, including the 
names and positions of all persons who authorized it; (3) the 
procedure by which it was instituted, including the names and 
positions of all persons involved therein; (4) the purported 
justification for its institution; (5) the information it produced: 

(6) the names and positions of all persons to whom such in¬ 
formation was transmitted and the date of such transmission; 

(7) the use made of such information.” Id. at 750. 

The court also quashed subpoenas duces tecum served by the de¬ 
fendant on various IRS officials involved in the FBA project mail 
watch. (A 15) 
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cial Agents, the IRS’s! criminal investigators. (A 39fia) 
r l’lie defendant offered to prove that the project began with 
Special Agents writing to Swiss banks and posing as 
Americans who claimed to lte interested in opening Swiss 
bank accounts.* The envelopes containing the banks’ re¬ 
plies. mailed (a< is the practice) without return addresses, 
bore metered s.amps with numbers which varied depending 
on the bank. By compiling a master list of these meter 
numbers, the IRS was able to identify mail from specific 
Swiss banks. (A 370a) 

The Special Agents thereafter conducted a mail watch or 
mail cover of all mail arriving at JFK International Air¬ 
port from Switzerland. (A 375a-381a) The mechanics of 
the operation were handled by Special Agents who inter¬ 
cepted, inspected and microfilmed the mail. 

The then current I’ost Office regulations demonstrate 
that the mail watch was part of a criminal investigation. 
Postal Bulletin 20478; Part 801 of the Postal Manual of 
the Post Office Department. See Addendum p. 2 et seq. 

Parts 801.421) and 801.51a of the Post Office regulations 
provided as of 1908 and 1909, when the IRS mail cover 
was conducted, that mail watches could be authorized only 
by a limited number of highranking members of the Post 
Office Department and would be instituted at the instance 
of law enforcement agencies only when the requesting 
authority stated in writing grounds sufficient to demon¬ 
strate that the mail cover (1) was essential for the na¬ 
tional security, (2) would help locate a fugitive, or (3) 
would assist in obtaining information concerning ‘'the com¬ 
mission nr attempted commission of a crime.” [Emphasis 
added]. 

* However, the eourt refused the defendant permission to do 
so. (A 15) The writing of such letters to Switzerland for the 
purpose of clandestinely uncovering the identity of Swiss bank 
account holders may very well have violated Swiss bank secrecy 
and the Swiss Economic Espionage Act, as well as the Swiss- 
American Tax Treaty, see CX 1. The court refused to permit the 
defendant to establish tiles'* alleged violations. (A 15) 
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Therefore, in order to obtain Post Office approval for 
the FBA mail watch, the IRS, and in particular the In¬ 
telligence Division, was required to specify in writing * 
“the reasonable grounds that exist which demonstrate the 
mail cover is necessary to obtain information regarding 
the commission or attempted commission of a crime”. 
[Emphasis added] If the IRS did not do so, the mail 
watch violated postal regulations. Tf the IRS in fact sup¬ 
plied the Post Office Department with a formal request, 
the only ground it could have specified was that the FBA 
project was a criminal investigation.** 

Further, the IRS Revenue Agent Manual nrohibits 
“Audit Division” personnel (including Revenue Agents) 
from requesting mail covers in connection with the exam¬ 
ination of tax returns “or for any other purpose”. “Mail 
covers” can only be instituted through the Chief of In¬ 
telligence and then only in “ limited . . . types of cases”, 
i.e., criminal investigations (DXH B). 

Additionally, the manner in which the investigation was 
run clearly demonstrates that the project was essentially 
criminal. First of all, it was highly secret. Agents as¬ 
signed tc the project were forbidden to reveal its existence 
to other IRS agents, except on a “need to know basis”, 
hardly the characteristics of a routine civil project. (A 283) 
Moreover, the mail watch itself was conducted by Spe¬ 
cial Agents, who only handle criminal investigations. 

Returns of taxpayers who the IRS determined were re¬ 
ceiving mail from Swiss banks were pulled and examined 
by a task force which was co-directed by a Special Agent 
from the IRS’s Intelligence Division. 110 “good candi¬ 
dates” for audit were then selected, apparently from those 

* Oral requests were permitted only where time was of the es¬ 
sence. However, the oral request had to be confirmed in writing 
within two business days, and no information could he released 
until the written request was received. 

** The defendant was prevented from determining what the IRS 
actually did in this regard when the Trial Court quashed the 
defendants subpoenas duces tecum. (A 15) 






7 


30 

returns ■which reflected no Swiss hank account or transac¬ 
tions. 

The techniques employed during these audits were those 
of criminal, not civil, investigations. For example. Rev¬ 
enue Agents were specially directed to scrutinize tele¬ 
phone records for telex and cable charges and the hacks 
of checks for leads on Swiss accounts. (A 2S4) In addi¬ 
tion, while trying to develop such leads, the Revenue Agents 
were specifically instructed not to reveal, in short to con¬ 
ceal from the taxpayer, the existence of information dis¬ 
closed by the mail watch. (A 414a) 

If such investigatory methods tailed to establish inde¬ 
pendent proof of Swiss accounts, the Rev- rue Agent was 
generally instructed to confront the taxpayer directlx and 
ask him point-blank (in a face-to-face meeting) whether he 
had any foreign bank accounts. (A 301a) 

Where, as in the present case, the taxpayer was repre¬ 
sented by an accountant, there was, of course, no legiti¬ 
mate audit purpose in seeking a face-to-face meeting. 
Realistically, the only reason why agents were instructed 
to speak to the taxpayer directly was so they could obtain 
either an admission of criminal conduct or a false denial, 
which itself would have constituted a violation of both IS 
U.S.C. $ 1001 and 20 U.S.C. § 7207, which make it a crime 
to give false statements to the IRS. 

Tf the taxpayer denied the use of a foreign bank ac¬ 
count, the Revenue Agent normally was directed to pre¬ 
pare an affidavit confirming the oral denial and to submit 
the affidavit to the taxpayer for his signature (A 362a), 
which is precisely what happened in the instant case. In¬ 
deed, the fact that the Revenue Agent insisted on an affi¬ 
davit demonstrates that at this stage the “audit was al¬ 
ready focused on future court action.* 

* The insistence by a Revenue Agent that a taxpayer execute an 
affidavit is very rare; only in alimony eases (i.e., where alimony is 

(footnote continued on following page) 



Additionally, many of the taxpayers who were the sub¬ 
jects of these audits and who denied having a Swiss ac¬ 
count were subpoenaed before grand juries in the South¬ 
ern District of New York and questioned by Assistant 
U.S. Attorneys spmfically on the existence of Swiss bank 
accounts, (A 371a) hardly the type of activity that would 
be necessary if the object of the project was developing 
civil “audit techniques*’. (A 407a) 

Even Morris admitted, however, that the project had 
some criminal overtones. He conceded that the Intelli¬ 
gence Division's objective was “to develop Intelligence 
techniques. They are different.” (A 407a) 

Still further confirmation of the criminal nature of the 
FBA project was the continuation of the mail watch by 
Special Agents during the time when Revenue Agents 
were conducting the audits of the taxpayers suspected of 
maintaining Swiss accounts. (A 333a-334a) 

C. Laski violated IRS rules when he failed to give 
Leonard constitutional warnings. 

In the light of the foregoing, there can be no doubt 
that when Revenue Agent Laski, who was part of the FBA 
project, had his initial contact with Leonard, he was in¬ 
vestigating allegations of criminal conduct, allegations 
made against Leonard first, by the undisclosed informant, 
and second, as a result of the FBA project itself. Laski 
was not auditing Leonard simply “to determine the correct 
tax liability”. 

Since Laski was conducting a criminal investigation, 
lie was required to give Leonard constitutional warnings. 

(footnote continued from preceding page) 

deductible by the husband) and in certain estate eases are affidavits 
requested, but then the affidavits concern specific payments or 
items. (A 363a-364a) Here, by contrast, the affidavit did not focu3 
on any specific amounts but merely documented the taxpayer’s 
oral denial. Indeed, it was designed to force an admission out of 
taxpayers who would “think twice” before signing a denial. ( 362a, 
370a; 
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In U.S. v. Harary, 70 Cr. 1104 (C.M.M.) (S.D.N.Y. 
4/23/71), 71-1 USTC § 9302, Judge Mctzner stated un¬ 
equivocally that the standards of conduct set forth in the 
IRS news releases noted above apply to Revenue Agents 
(as well as to Special Agents) conducting non-custodial 
criminal investigations: 

“I agree with defendants that such regulations must 
be interpreted to apply to a Revenue Agent engaged 
in criminal non-custodial investigation.” Id. at 86, 382. 

The record is absolutely clear that Leonard was not 
warned that he was suspected of criminal activity nor 
that he could refuse to allow the IRS access to his books 
and records, until after he made incriminating statements 
and permitted the IRS to inspect his books and records. 
(A 418a) Consequently, this court should reverse Leon¬ 
ard’s conviction and dismiss the indictment, since it was 
the product of illegally obtained evidence. 

Alternatively, even should this court conclude that the 
FRA investigation was a civil, rather than a criminal, 
project (which the defendant emphatically does not con¬ 
cede). this court should nevertheless hold that Leonard 
should have been given constitutional warnings when Laski 
sought the Swiss bank affidavit since the only plausible 
reason for seeking a written denial of the Swiss account 
was to obtain evidence that could be used in a court of 
law either to convict Leonard of making false statements 
or to establish criminal willfulness in a tax fraud case. 

At the very least, the court should suppress the Swiss 
bank affidavit and grant Leonard a new trial. 


/ 
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POINT II 

The Court erred when it failed to dismiss the indict¬ 
ment or, alternatively, to suppress all evidence ob¬ 
tained as a result of an illegal mail watch. 

Prior to trial, defendant moved, in the alternative, to 
dismiss the indictment or suppress evidence on the grounds 
that the indictment was based on, and the evidence ob¬ 
tained as a result of, an illegal mail watch. 

A one day hearing was held on January 8, 1975 at which 
time the government called only one witness, Revenue 
Agent Bernard Morris.* Following the hearing, the court 
denied defendant’s motion. (A 426a) 

The mail watch was unlawful. 

The mail watch conducted by the IRS violated Post 
Office Regulations and the Constitution, and may have 
also violated Swiss law. 

Parts 861.42b and 861.51a of the Post Office regulations 
provided as of 1968 and 1969, when the IRS mail cover 
was conducted, that mail watches would be initiated at 
the instance of law enforcement agencies only when the 
requesting authority stated in writing grounds sufficient 
to demonstrate that the mail cover (1) was essential for 
the national security, (2) would help locate a fugitive, or 
(3) would assist in obtaining information concerning “the 
commission or attempted commission of a crime."** 

Since the government did not offer in evidence any writ¬ 
ten request the IRS may have made to the Post Office 
seeking authorization for a mail cover, there is nothing 
in the record to show that the IRS complied with the re¬ 
quirement that it demonstrate in writing that reasonable 
grounds existed for the institution of a mail cover. 


* The court quashed the defendant's subpoenas duces tecum to 
the IRS for all documents relating to the mail watch. (A 15) 

** This regulation was not known to defendant or cited to the 
court during the hearing on .January 8, 1975, which took place on 
one day’s notice. 
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Indeed, the record is barren of any evidence that there 
was any legitimate basis for requesting a mail watch. No 
proof was (or could have been) adduced that the mail 
cover was necessary to protect the national security or 
to apprehend fugitives. In fact, the only testimony as to 
the reasons for the mail watch was Revenue Agent Morris’ 
comment that tlm IRS thought the project would help 
develop civil audit techniques relevant to foreign bank 
accounts.* 

If this court accepts the government’s contention below 
that the FRA project was a civil investigation, then, ipso 
facto , this court must hold that there was no legal justifi¬ 
cation for the mail watch under Part 861 of the Post Office 
regulations. 

However, should this court agree with defendant that the 
FRA project was a criminal investigation, it still does not 
follow that the mail watch was properly authorized under 
the Post Office regulations. 

The regulations do not authorize a “dragnet” approach 
to obtaining evidence of the commission of a crime. 

Indeed, the language of the Regulations strongly indi¬ 
cates that the Post Office Department intended that only 
the mail of specifically identified individuals would be in- 
sp. "ted. Thus Parts 861.42(a) and 861.51(a) both speak of 
having reason to believe that the “subject or subjects” of 
the mail watch are violating postal regulations. Similarly, 
Part 861.62 prohibits copying of information on envelopes 
mailed between tin 1 mail cover “subject” and his known 
attorney-at-law. 861.64 refers to mail covers ordered upon 
“subjects” engaged, or suspected to be engaged, in activi¬ 
ties which jeopardize the national security, and 861.66 
states: 

“Excepting fugitive cases [which of course concern 
specific known individuals], no mail cover shall remain 
in force when the subject has been indicted for any 


See supra, Point I, page 31. 
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cause. If the subject is under investigation for fur¬ 
ther criminal investigations, a new mail cover order 
must be requested ...” (Emphasis added) 

Finally, 861.74 provides that the “subject” of a mail 
cover is entitled to discover any data relating to the mail 
cover. 

Moreover, the mail watches which the courts have hereto¬ 
fore approved have all been quite limited in scope, and 
clearly restricted to the inspection of the mail sent to 
specific individuals who were reasonably suspected of hav¬ 
ing committed, or having attempted to commit, particular 
crimes. See, e.g., Canadag v. U.S., 354 F.2d 84!) (8th C’ir. 
1966), I\S. v. Schwartz, 283 F.2d 107 (3rd C'ir. I960), cert, 
denied, 364 U.S. 942 (1961), V.S. v. Costello, 255 F.2d 876 
(2nd Cir. 1958), aff'd, 350 F.S. 359 (1956), and U.S. v. 
Isaacs, 347 F. Supp. 743 (X.l). 111. 1972). 

Here, in marked contrast, every envelope which came 
through Kennedy Airport from Switzerland and which 
lacked a return address was photocopied, and the name of 
the addressee recorded, (A 376-381a) irrespective of 
whether the IRS even had reason to believe it had been 
sent by a Swiss bank. 

Even had the mail watch been restricted to mail sent by 
Swiss banks, it still would have been impermissibly broad. 
The mere fact that a person receives a communication from 
a Swiss bank does not establish probable cause for believ¬ 
ing that lie has committed or has attempted to commit a 
crime. This court can certainly take judicial notice that 
the vast majority of people wdio deal with Swiss banks 
have legitimate business transactions and therefore do not 
use Swiss accounts for illegal purposes. 

Clearly, therefore, the FBA mail watch violated the 
applicable postal regulations.* 

* The regulations further provided explicit “limitations” on 
mail covers which clearly indicated a concern for a citizen’s eonsti- 

(footnote continued on following page) 
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The unlimited scope and duration of the mail watch also 
violated Leonard’s First and Fourth Amendment rights. 

The courts have long been sensitive to the importance in 
a free society of the privacy of the mail. As Justice 
Holmes aptly noted, “ . . . the use of the mail is almost 
as much a part of fiee speech as the right to use our 
tongues . . . U.S. ex rcl. Milwaukee Pub. Co. v. Burleson, 
255 U.S. 407. 437 (1021) (dissenting opinion), and. like free 
speech, the use of the mails is constitutionally protected. 
See e.g., Lamont v. Postmaster General, 381 U.S. 301 (196.1). 

Certainly, the Internal Revenue Service’s inspection of 
all air-mail sent from Switzerland to the United States 
during the periods of January through April of both 1968 
and 1969 cannot be said to have been carefully limited so as 
to cause the least possible interference with a recipient’s 
rights. No effort was made to insure that the search would 
be restricted to seeking evidence of serious crimes. No 
probable cause was established or even asserted. No 

(footnote continued from preceding page) 
tutinna) rights: 

(1) “No person in the postal service . . . may break or per¬ 
mit breaking of the seal of any matter mailed as first class mail 
without a search warrant”. [Fourth Amendment] 

(2) “No mail covers shall include matter mailed between the 
mail cover subject and his known attorney-at-law”. [Sixth 
Amendment ] 

(3) Except in national security and postal violation eases. “No 
mail cover shall remain in force for longer than 30 days” but 
“the requesting authority may be granted additional 30 day 
periods” under [certain conditions] but “No mail cover shall 
remain in force longer than 120 days” except on the personal 
approval of the Chief Postal Inspector” [First Amendment 
and Fourth Amendment] and 

(41 ‘‘Excepting fugitive cases, no mail cover shall remain in 
force when the subject has been indicted for any eause.” 
[Sixth Amendment and Due Process] Regulations Part 861.6. 

The regulations also provided that "Any data concerning mail 
covers shall be made available to any mail cover subject in any 
legal proceeding through appropriate discovery procedures" and 
additionally all such data shall be retained for a period of eight 
years. Regulations Part 861.7. 



judicial supervision was sought or exercised. No finding 
was made that less obtrusive means of obtaining evidence 
did not exist. No notice was given to the people whose mail 
was interrupted. Indeed, the Justice Department was not 
even consulted. (A403a-404a) 

If the government is permitted to institute broadscale 
mail watches of entire classes of people without any show¬ 
ing that probable cause exists to believe they have com¬ 
mitted or are about to commit specific crimes, the possi¬ 
bilities of abuse will be considerable. Compare, l .S. v. 
Albarado, 493 F.lM 799 (2nd Cir. 1974) and L .S. v. Tor- 
torelln , 4S0 F.2d 7<i4 (2nd Cir. 1!>73), cert, denied, 414 U.S. 
8<»r, (1973). 

There was present here no legitimate governmental in¬ 
terest which justified so broad-scale an invasion of privacy 
and infringement on freedom of speech and association. 
If the government has need of ascertaining whether tax¬ 
payers have dealings with Swiss banks, there are ways 
to do so that have far less adverse effect on the exercise 
of constitutional rights.* 

Thus, while Costello upheld a limited mail watch of the 
mail sent to a specific person, the Court explicitly grounded 
its decision on the defendant’s failure to show that the mail 
had been substantially delayed or that any laws had been 
violated. Here, however, the unlimited scope of the mail 
watch violated Post Office regulations and Leonard’s First 
and Fourth Amendment rights,** and defendant has offered 

•See the Bank Secrecy Act of 1970, 12 U.S.C. §§ 1829b, 1951- 
1959, and 31 f.S.C. §§ 1051-1122. 

•* See also 18 U.S.C. § 1702 which provides in pertinent part as 
follows: 

“Whoever takes any letter, postal card or package . . . which 
has been in any Post Office . . . before it has been delivered 
to the person to whom it was directed, with design to ob¬ 
struct the correspondence or to pry into the business or secrets 
of another . . . shall be fined not more than $2,000 or im¬ 
prisoned not more than five years or both.” See Addendum 
p. la. 
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to prove that the IRS’s activities in seeking to discover the 
identity of the Swiss banks also violated Swiss law.* 

Additionally, the government below never established 
that there had been no delay in the mail. The only witness 
called to testify, Revenue Agent Morris, had no personal 
knowledge of whether the defendant’s mail was in tact 
delayed since he viewed the mail watch on only one oc¬ 
casion (A 396a). His hearsay testimony of what the IRS 
“sought” to do is not a sufficient substitute for direct proof 
of what actually occurred. 

The illegal mail watch tainted the 
entire investigation of Leonard. 

Won, 7 Sun v. U.S., 371 l T .S. 471 (1963), prohibits the gov¬ 
ernment from utilizing or exploiting illegally seized evi¬ 
dence (the “fruits of the poisonous tree”) in criminal 
prosecutions. See also, I .S. v. Edition.',, 432 F.2d 577 (2nd 
Cir. 1970) and U.S. v. Lane, 329 F.2d ^48 (2nd Cir. 1964). 
Cf. r.S. V. Cole. 463 F.2d 163 (2nd Cir. 1972) and U.S. v. 
Schipani, 414 F.2d 1262 (2nd Cir. 1969), cert, denied. 397 
U.S. 922 (1970). 

Consequently, Leonard’s conviction should be reversed 
and bis indictment dismissed. 

Alternatively, his conviction should be reversed and the 
evidence obtained as a result ot the illegal mail watch 
should be suppressed. 

The government cannot (and certainly did not) meet its 
burden of showing that it either would have obtained or did 
obtain the “similar act*’ evidence (described in detail in 
Point HI infra) without tin- mail watch. The government 
had no “independent sou -ee” for obtaining this evidence; 
unlike I'.S. v. San Martin. 469 F.2d 5 (2nd Cir. 1972) and 
U.S. v. Falley, 4^9 F.2d 33 (2nd Cir. 1973), it was not simply 

• Defendant offered to prove, through Bernard Reverdin, Esq., 
an expert on Swiss law, that the activities of the IRS in connec¬ 
tion with the mail watch in Switzerland violated Swiss law. In par¬ 
ticular, the defendant would have sought to prove that the efforts 
by IRS agents in Switzerland were designed to trick the Swiss 
banks into disclosing a means for identifying their account holders 
in violation of Swiss law. (CX 1) The court rejected defendant’s 
offer of proof. (A 15) But Cf. U.S. v. Toscanino, 500 F.2d 267 (2nd 
Cir. 1974) where this Court condemned conduct by a U.S. law 
enforcement agency which violated foreign law. 
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“a question of time’' before the government would have 
obtained it. 

indeed, the record is quite clear that as of the time that 
l.aski sought an affidavit from Leonard denying having any 
foreign assets the IRS had been wholly unsuccessful in 
its efforts to corroborate its suspicion that defendant had a 
Swiss account and that its suspicion was based solely on 
information derived from the ma'i watch. See A 360-62a. 
Consequently, the Swis. bank affidavit was tainted by the 
illegal mail watch and at the very least, this evidence should 
be suppressed and Leonard granted a new trial. Wong Sun, 
supra. See also l.S. v. Hearn. 496 F.2d 23f» (6th C’ir. 1974) 

POINT III 

Leonard was convicted as a result of the improper 
admission of highly inflammatory and prejudicial evi¬ 
dence of crimes which were neither charged in the in¬ 
dictment nor proved at trial. 

The indictment charged Leonard with making and sub¬ 
scribing tax returns which omitted specific items from his 
adjusted gross income for the years 19(57 and 1968. He was 
not charged with income tax evasion, presumably because 
the government knew it would not be able to prove such a 
crime. 

Nevertheless, under the guise of showing similar crimes 
relevant to willfulness, the government offered, and the 
court erroneously admitted, a massive quantity of evidence 
relating to Leonard's alleged ownership of secret Swiss 
bank accounts and alleged wide-scale evasions of income 
taxes, evidence wholly unrelated to the offenses charged in 
the indictment and specified in the government’s bills of 
particulars. 

As a consequence, the focus of the trial shifted from the 
charges in the indictment (whether Leonard had willfully 
subscribed tax returns which improperly omitted specific 
amounts) to the highly inflammatory and prejudicial allega- 
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tion that Leonard had a secret Swiss account. The result 
was that in reality Leonard was tried and convicted of hav¬ 
ing a Swiss account, rather than of failing to include certain 
items in his adjusted gross income in his 1907 and 1908 tax 
returns.* 

A. The evidence of alleged similar crimes. 

The government introduced evidence of two alleged 
“similar crimes’’ hv Leonard as circumstantial evidence 
that when Leonard had con^mitted the acts charged in the 
indictment, he had done so willfully, l’he first was execut- 
ing an allegedly false affidavit in which the defendant denied 
having a Swiss account; the second was allegedly falsely 
stating in his 1971 tax return that lie did not have signatory 
authority over a foreign bank account during 1971. 

This Court has held that evidence of other crimes is 
admissible for any relevant purpose, including proof of 
willfulness. U.S. v. Deaton, 381 F.2d 114 (2nd Cir. 1907); 
V.S. v. Crisona, 41fi F.2d 107 (2nd Cir. 19G9). However, 
as the Court said in Deaton, such evidence is admissible 
only if its probative value outweighs its prejudicial effect, 
the prejudice being the danger that the jury is likely to 
conclude that because the defendant committed the similar 
crime, he is a “bad person” who deserves to be punished 
irrespective of whether the government has proved beyond 
a reasonable doubt that he has committed the crime charged 
in the indictment. 

Whether the probative value of such evidence outweighs 
the prejudicial effect is a matter, in the first instance, lor 
the trial judge’s discretion. However, in the present case, 
as we show below, tin* trial judge merely deferred to the 
prosecutor’s judgment, and did not, prior to its admis¬ 
sion, make an independent determination of whether the 
similar-crime proof was admissible. 


* Only by reading the entire record, and in particular the prose¬ 
cutor’s opening and closing, is it possible to fully perceive the 
extent to which Leonard's trial revolved around the question of 
whether he had a Swiss account. 
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Moreover, the government never actually proved that 
Leonard's denials of having Swiss accounts were false, i lit 
evidence that was offered was not inconsistent with the 
challenged statements. Compare Iironston v. U.S., 409 U.S. 
352 (1973), discussed in detail, infra. 

B. The trial court did not, prior to admitting the similar 
act evidence, exercise its discretion as to whether its 
probative value outweighed its prejudicial effect.' 

Before the government’s opening statement, the de¬ 
fendant advised the trial court that the government would 
offer proof which the government contended showed that 
Leonard had given the IRS a false affidavit and had a 
Swiss account from which he received hundreds ot thou¬ 
sands of dollars. 

The defendant requested the court to instruct the prose¬ 
cutor not to mention the affidavit or alleged Swiss ac¬ 
count. Rather than demand that the prosecutor present his 
“Swiss account” evidence outside the presence of the jury 
or even set forth his expected proof in detail before the 
government's witnesses testified so it could determine the 
admissibility of the Swiss account evidence, the trial court 
explicitly relied on the prosecutor’s assurance that the 
government could establish that Leonard was guilty ot 
similar acts: 

“The Court: Mr. MacDonald [Assistant U.S. Attor¬ 
ney] I am not prepared to say what you have in mind 
to support the use of that proof, and I will at this point 
have to rely on your judgment that this is admissible, 
because short of having in effect an advance run ot it, 
I can’t make the kind of judgment that would be defini¬ 
tive. 


* Despite the defendant's pretrial request, the trial court also 
never exercised its discretion to require the government under t'.S. 
v. Baum, 482 F.2d 1325 (2nd Cir. 1973), to disclose the identity 
and nature of similar acts evidence prior to trial, but again de¬ 
ferred to the prosecutor with the caution that the government 
should, in light of the Baum case, consider making such disclosure. 
See infra, Point IV. 





42 


Mr. MacDonald: I just call the Court’s attention to 
the xeroxes of the final check, which your Honor didn’t 
have this morning, and that contains a recitation of 
the Swiss bank and that contains the source of the 
$138,000 paid, in Mr. Leonard’s allidavit. That’s not 
all— 

The Court: You are going to establish by addi¬ 
tional evidence that the defendant was aware that this 
was the case? 

Mr. M acDonald: Yes, sir. 

The Court: All right. Mr. Tigue [Defendant’s at¬ 
torney]. 

Mr. Tigue: Your Honor, T just want the record to 
be clear that 1 don’t assent to any of this, and 1 want 
to make my position here.” (Emphasis added) (A 18- 
1 !))* 

C. The legal standard for proof of similar acts. 

Although this Court has not yet ruled on the certainty 
with which similar act proof must l>e established in order 
for it to be admissible, other Circuits have concluded that 
the proof of the similar act must be “plain, clear and con¬ 
vincing”. See, e.g., U.S. v. Lawrance, 480 F.2d 688 (5th 
Cir. 1073) and Kraft v. V.S., 238 F.2d 704 (8th Cir. 1056); 
see also McCormick on Evidence (1054) § 157. 

Defendant questions whether even the “plain, clear and 
convincing” standard is adequate to protect a defendant’s 
presumption of innocence, but that is certainly the mini¬ 
mum standard that should govern proof of similar acts** 
and that minimum standard was not met in this case. 


* The court did make a subsequent determination after hearing 
the testimony that the evidence was admissible, but by then the 
damage had been done since the jury had already heard the testi¬ 
mony. (A 500) 

•* In order to convict a defendant, the prosecution has the 
duty of proving the defendant guilty beyond a reasonable doubt. 
Where the crime charged has a number of elements, each element 
must be so proved. McCormick on Evidence (1954) § 321. 

(footnote continued on following page) 
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D. The Government never proved that Leonard had a 
Swiss account. 

This cast* raises the precise problem faced by the Su¬ 
preme Court in Bronston v. I ’..S'., supra, where an alleged 
“false statement” was made during a bankruptcy hearing, 
in response to questions propounded by a creditor’s lawyer: 

“Q. Do you have any bank accounts in Swiss banks, 
Mr. Drrmtdonf 

A. No, sir. 

Q. Have you ever? 

A. The company had an account there for about six 
months, in Zurich. 

Q. Hare you any nominees who have bank accounts 
in Swiss banks? 

A. No, sir. 

Q. Have you ever ? 

A. No, sir.” (40!) U.S. at 354) (Emphasis added) 

Bronston was prosecuted for perjury because he in fact 
had a personal Swiss account until shortly before the time 
he was questioned. The Supreme Court unanimously held, 
however, that since Bronston’s answers were literally true 
—he never denied previously having had an account, he 
simply answered unresponsively with deliberate intent of 
misleading his questioner—he did not commit perjury. 

If, as the Supreme Court held in Bronston, a witness 
does not commit perjury when his statements are literally 

(footnote continued from preceding page) 

Leonard was indicted for subscribing false tax returns. To 
convict him of that crime, the government had to prove, beyond a 
reasonable doubt, that he knew the returns were false. If the 
necessary “willfulness” can be shown through the commission of 
“similar acts” which themselves need not be proved beyond a rea¬ 
sonable doubt, there is a serious anomaly in the law: in cases where 
the government lacks sufficient evidence to prosecute a suspect for 
committing a crime, it can call that crime a “similar act”, establish 
its commission by a low standard of proof, and use the “fact” that 
the defendant committed that independent crime to prove that he 
is the type of person who a jury is entitled to believe would will¬ 
fully commit the crime with which he is actually charged. 





true (albeit unresponsive and even intended to mislead) so, 
too, a taxpayer who carefully makes a statement in such 
a way as to be strictly accurate, but not complete, cannot 
be viewed as having made a “false statement”, which can 
be used to show criminal intent. 

Indeed, there is even less justification for viewing 
Leonard’s affidavit as a “false statement” than was the 
case in Ii roust on. In Bronston, the witness deliberately 
couched his reply in a misleading fashion; in contrast, 
Leonard merely signed an affidavit exactly as it was pre¬ 
pared by the government. (A 103a) 

Leonard’s allegedly false affidavit (which was dictated by 
IRS Agent Laski and was different from defendant’s oral 
denial) stated: 

(1) “I do not now and I have not had any fort : gn bank 
accounts’’: and 

(2) “I have not had any transactions or dealings of 
any nature with any foreign banks or other repre¬ 
sentatives except for (specified loans in Australia 
and currency conversions)”. (GX 74) 

The only evidence that even tends to show that this affi¬ 
davit was inaccurate is testimony of Harris Egan, an officer 
of Chase Manhattan Bank who, some seven years earlier, 
received various phone calls and advices from the bank’s 
main office in New York directing him to pay Leonard sev¬ 
eral installments aggregating $383,000. (A 470-504) Al¬ 
though the bank’s records had been destroyed (A 4S2-483), 
thereby making it impossible for defendant's attorney effec¬ 
tively to cross-examine Egan, Egan recalled, after some 
prodding from the prosecutor, that these funds came 
through a numbered account at a Swiss bank. (A 485-4SG). 

These transactions were “dealings’* or “transactions” 
with Chase Manhattan. The checks which Egan delivered 
to Leonard stated on their face that they were ‘•official” 
Chase checks. While the carbon copies of the checks re¬ 
flected “H/O Int’l,” Leonard never saw them. In short, 
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Leonard’s only contact in these transactions was with an 
official of a domestic bank. 

The government conceded in its summation that “[the 
affidavit] doesn't say anything about direct dealings with 
foreign banks or [even] indirect dealings with foreign 
banks”.* 

Further, there was no testimony or documentary evi¬ 
dence that the $383,000 came from a personal account of 
Leonard and the government offered no explanation as to 
the reasons for the payments. Indeed, as in Bronston, 
supra, the Swiss account could just as consistently have 
belonged to a corporation or third party as to Leonard 
personally.** As noted previously, Leonard had extensive 
dealings with foreign corporations in Europe. He de¬ 
signed chemical plants in Belgium, France, Italy and Ger¬ 
many. The transfers may well have been in relation to 
that work.*** Additionally, the affidavit (GX 74) itself 
revealed that Leonard made use of Australian banking 
facilities to secure a loan for a project in Australia and 
it is possible that he was repaid by the Australian corpo¬ 
ration through a Swiss bank. 

Leonard, who elected to exercise his privilege not to tes¬ 
tify, was under no obligation to prove the alternative ex- 

* The government contended, however, that Leonard had an 
obligation to disclose any indirect transactions, although he was 
never asked about such transactions and the affidavit which the 
IRS prepared for his signature made no mention of the:’.: 

“You may find that the instructions from the bank in Zurich 
make this affidavit false. He had dealings within the intend¬ 
ment of this affidavit with the bank in Zurich, and he should 
have disclosed that as «... caveat in his exceptions to 
the otherwise straight forward and unqualified statement.” 
(A 949) (Emphasis added). 

** Since the only Swiss bank that the mail watch disclosed had 
correspondence with Leonard was People Bank (DX E), it there¬ 
fore would appear to be extremely unlikely that Leonard had a 
personal account at Bank Continental or Bank Cantonale. 

*•• The government did not contend that the $383,000 was in¬ 
come and could not have so contended since there was no proof 
that the transaction was taxable. In any event, the government 
specified in the bills of particulars that the omitted income was ex¬ 
clusively Treadwell monies. (A 24a, 36a, 37a) 
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planations of the Swiss account evidence. It was the gov¬ 
ernment’s burden to prove by at the very least, plain, clear 
and convincing evidence, that Leonard ptrsoitallt/ had a 
Swiss bank account or had “transactions’’ with a Swiss 
bank. The government failed to meet this burden. 

“It. may well Ik* that petitioner's answers were not 
guidelines but were shrewdly calculated to evade. 
Nevertheless, we are constrained to agree with Judge 
Lumbard. . . . that any special problems arising 
from the literally true but unresponsive answer are 
to be remedied through the ‘questioner’s acuity’ and 
not by a federal perjury prosecution.” Bronston v. 
U.S., supra, 409 U.S. at 362. 

It cannot be emphasized too strongly that Agent Laski 
drew the affidavit, not Leonard. Laski was a highly 
trained Revenue Agent who was a member of the elite 
group participating in the FBA project. He was a CPA 
who graduated from law school shortly after interrogating 
Leonard. If lie wanted information about indirect trans¬ 
actions, he should have drafted the affidavit differently. 
If he wanted information about business (i.e., corporate) 
accounts Leonard might have, he could have done so 
more precisely. He could easily have included in the 
affidavit accounts Leonard controlled or with which he was 
connected. 

Therefore, if the affidavit is ambiguous or imprecise, 
that fact should not be held against Leonard. It was. 
after all, a government agent who prepared the affidavit 
and who determined the scope and content of Leonard’s 
denial. 

Eva Brooke’s “Swiss bank" evidence is consistent with 
Leonard's 1971 tax return. She testified that in the sum¬ 
mer of 1971 she overheard Leonard offer to deposit money 
in a Swiss bank account for the benefit, and in the name, 
of her husband whom Leonard was then seeking to bring 
into his corporation as a business associate. (A 509-513) 
During the conversation, which followed drinks, Leonard 



47 


said “I have one”. (A 511-512) Since this was a social 
conversation and therefore “loose talk”, Leonard could 
very well have been referring to an account of a cor¬ 
poration in which lie had an interest. This testimony was 
therefore not “clear and convincing” evidence that the 
foreign bank account provision in Leonard’s 1971 tax 
was false.* 

Therefore, since the government never proved the* falsity 
of the Swiss bank affidavit and foreign bank provision, 
this evidence lacked probative value. It was, however, 
highly inflammatory and prejudicial. Consequently, the 
court erred in admitting it. 

As a result, defendant suffered substantial injury, since 
the Swiss bank evidence was well-calculated to lead the 
jury (which undoubtedly believed that a Swiss bank ac¬ 
count is a “hallmark of tax evasion” [A 30)) to conclude 
that Leonard was guilty of substantial tax evasion and de¬ 
served to be punished, irrespective of whether he had in 
fact committed the particular crime set forth in the in¬ 
dictment. 


* Additionally, Eva Brooke's testimony about what Leonard had 
said in 1971 was too remote to be probative. Leonard was charged 
in the indictment with making false statements in his 1967 and 

1968 tax returns. Even if Leonard had made a false statement in 
April 1972 on his 1971 return, this was four years after the last 
tax return year charged in the indictment and therefore hardly 
relevant to what he may have intended on his 1967 and 1968 re¬ 
turns. Furthermore, Eva Brooke's testimony that Leonard had 
said he had an account in 1971 had the substantial danger of 
washing over to and supporting the government's unproven claim 
that the Swiss bank affidavit (, t»X 74) given in 1969 was false. 
The jury likely concluded that Leonard had the same account in 

1969 as he did in 1971 when he talked to Mrs. Brooke. However, 
her testimony was unequivocal that Leonard had said in 1971 only 
"I have one [i.e. a Swiss account]”. (A 511-512) 
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POINT IV 

Leonard was denied a fair trial because: (1) the 
government obstructed his interviews of prospective 
witnesses; (2) the Court improperly refused to grant 
him a continuance to prepare his defense against sur¬ 
prise similar act evidence; and (3) the government’s 
opening contained allegations of criminal conduct 
that were untrue and never proven. 

1. The government improperly obstructed the defen¬ 
dant’s interviews of prospective witnesses. 

The government repeatedly obstructed defendant's pre¬ 
trial preparation by insisting on being present during all 
interviews of prospective government witnesses and in¬ 
structing them not to answer questions which were clearly 
relevant to matters covered in Leonard's indictment. (A 7!>a- 
251a) 

Defendant was denied the opportunity to question Rev¬ 
enue Agent Morris Laski, a key prosecution witness whose 
credibility was sharply in issue at the trial, either as to 
his contacts with the prosecutors* or the reasons why Laski 
had asked Leonard in the course of the audit, whether he 
had a foreign bank account.** 

Perhaps most indicative of the difficulties defendant 
faced in seeking to obtain information from prospective 


* ty “Have you discussed the facts with [the prosecutor] on 
the phone or in person or both ?’’ 

Mr. MacDonald: “That's one of the questions he is put¬ 
tin',' in quote'able form and there is no need to answer it?’’ 
(A 11:1a) 

** Q. “What was the basis for your inquiry [during the 
audit] as to whether or not he had a Swiss bank account?' 

Mr. MacDonald: “I instruct you not to answer. This 
is clearly something you want to take up with the .lodge in 
advance of trial, or else you waive your client’s rights." 

Mr. Tigue: “I have brought it to the Judge’s attention. 
Von still persist in intervening in my examination and I 
maintain the objections I have previously stated and when 
this transcript is typed up today, 1 am going to give it to 
Judge Owen and continue my complaint.” (A 123a) 
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government witnesses is the following portion of the tran¬ 
script of defense counsel's interview of Special Agent 
Shul man: 

Q. “Did you ask for any further documentation or 
papers in connection with the affidavit! 

Mr. MacDonald: Until 1 am advised as to some 
reason for the admissibility of this whole line, 1 will 
stop the whole line. 

It seems inconceivable that statement comes in 
without your client getting on the witness stand and 
what the agents did to verify or what they nega¬ 
tively did not do is irrelevant until such time as a 
cross-examinable witness is on the witness stand. 

Mr. Tigue: The trial hasn’t begun yet and 1 am 
conducting my pretrial investigation. 

Mr. MacDonald: Educate me. 

Mr. Tigue: You are worried about your strategy, 
whether you should put the statement in in your di¬ 
rect case or rebuttal. 

1 think this is all improper. 

Mr. MacDonald: 1 solicit some education as to 
why it is that statement is admissible— 

Mr. Tigue: It doesn’t have to be admissible when 
you are interviewing a witness before trial. You 
know that. We are not in a courtroom. 

(Discussion off the record.) 

Mr. Tigue: Basically, if T can summarize what 
we said off the record, it is that I regard the inter¬ 
ference by you in the questioning of these various 
witnesses to be a denial of a fair trial to Mr. 
Leonard, that is, you are preventing his counsel from 
determining what ’lie facts are which I regard, even 
though you don’t as important to prepare an ade¬ 
quate defense for him. 

I think without that information l may very well 
be in a position of not being able to defend him, and 
he may not be in a position to get a fair trial. 

That’s my basic position. 
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Mr. MacDonald: Great. If and when you want to 
tender hit, box and stop claiming the Fifth on all of 
the evidence he possesses, then I will change the 
rules. We are operating under rules— 

Mr. Tigue: One of the rules we operate under is 
the Fifth Amendment to the Constitution. He has a 
right not to talk to you. Prosecutors don’t like it. 

1 didn't like it when I was a prosecutor but I lived 
with it. 

Your .job is to do .justice. My job is to protect my 
client. 1 don't have to tell you that. And I don’t 
think it’s doing justice when you interpose yourself 
in an interview when I would like to have privately 
with this witness and other witnesses because you 
are applying the Federal Rules of Criminal Proce¬ 
dure or the rules of evidence in a trial, especially in 
view of the fact that anyone I have ever brought 
down here, you were permitted to ask any questions 
you wanted to. 

• * • 

Q. Basically, Mr. Shulman, you really would like to 
answer my questions, wouldn’t you. 

Mr. MacDonald: Don’t answer. 

Q. What did you do in the investigation from the 
time you began in March or April of ’72 up until June 
of ’72? 

I’m sorry, up until—yes—July of ’72? 

Mr. MacDonald: Same instruction. 

Q. After July of '72. what further steps did you take 
in connection with the investigation ? 

Mr. MacDonald: Same instruction. 

Mr. Tigue: I don’t have any further questions in 
view of your position here, Mr. MacDonald, but I 
certainly intend to bring it to the Court’s attention 
to get whatever relief I can, either this Court or die 
Court of Appeals.” (A 243a-'250a) [Emphasis 
added] 
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Defendant duly made a motion to compel the witnesses to 
answer the challenged questions and to obtain an order 
preventing the government from continuing to interfere 
with defendant’s pre-trial preparations. The Court de¬ 
nied the motion.* (A 350a) 

At the conclusion of the trial, in order to correct, at 
least in part, an obvious error, the government submitted 
affidavits from the eight witnesses who the defendant had 
sought to interview before trial. All eight affidavits were 
identical in all respects, except the names had been in¬ 
serted where appropriate.** Each of the affidavits claimed 
in identical language that the witness desired the assistance 
of the Assistant U.S. Attorney assigned to the case (rather 
than an attorney from IRS Regional Counsel) and, further, 
that the witness would have declined a “private interview” 
without the prosecutor’s presence. (A 29a-33a, 75a-78a) 

Irrespective of whether the prosecutor had the right to 
insist on being present during the interviews, the instruc¬ 
tions to the witnesses not to answer the defendant’s ques¬ 
tions were clearly improper. U.S. v. Matlock, 491 F.2d 504 
(6th Cir. 1974); U.S. v King, 368 F. Supp. 130 (M.D.Fla. 
1973); Johnston v. N.B.C., 356 F. Supp. 904 (S.D.X.Y. 
1973); Coppolino v. Ilelpern, 266 F. Supp. 930 (S.D.N.Y. 
1967); Gregory v. U.S., 369 F.2d 185 (D.C. Cir. 1966). 


* The court noted that the defendant had had some inter¬ 
views with the government’s witnesses, which the court asserted 
was “more than you had any right to expect”. (A 350a) The 
court further held that “absent a showing” that the witnesses 
wanted to speak to the defendant without the prosecutor being 
present he would not intervene. However, as the above portions 
of the transcript demonstrate, it was impossible for the defendant 
to make such a showing because the prosecutor foreclosed that line 
of questioning by instructing the witnesses not to answer the 
questions. 

** Identical affidavits were signed by IRS Agents Shulman, 
Tragna, Singer, Alieva, Levy, Reiner, Sussman and Laski. The 
venue for the affidavit of Morris Laski was different from the 
others, since at the time he signed it, he was located in California. 
(A 29a-33a, 75a-78a) 





The court in Matlock, supra, held: 

“Witnesses are neither the property of the govern- 
ment nor of the defendant. * * * instructions to a 
witness not to cooperate with the other side or to talk 
to lawyers for the other side would not he proper ...” 
Id. at 506 

The prejudice Leonard suffered was substantial. At the 
time defendant’s counsel interviewed Laski on January 6. 
15)75 and sought to question him about the Swiss bank ac¬ 
count affidavit, the defendant was not aware that this was 
an FRA project case and further did not know the details 
of the mail watch as it pertained to Leonard. Indeed, the 
prosecutor’s instructions to the witnesses not to answer 
questions on this subject blocked, at the very least, dis- 
covery of the relevant Post Office regulations and related 
IRS documents. Thus, the defendant’s access to essential 
information which might have led to possible defenses and 
witnesses was restricted and his ability fully to prepare a 
defense improperly hampered.* 

2. The Court improperly refused to grant Leonard a con¬ 
tinuance to prepare his defense against surprise similar 
act evidence. 

This case presents the precise problem addressed in 
I'.S. v. Baum, 482 F.2d 1325 (2nd C’ir. 15173). In Baum, 
this Court reversed a conviction because the defendant had 
been denied a continuance to meet surprise similar act 
proof, where he had, prior to trial, requested information 
concerning the nature and identity of such evidence. 

The first indication Leonard had that the government 
would seek to prove “similar acts” was on January 2, 

• Moreover, where the prosecutor's conduct violates a defend¬ 
ant's constitutional rights, the defendant need not establish preju¬ 
dice. See Gregory v. V.S., supra. In fact, the prosecutor's in¬ 
structions niav have by themselves prevented the defendant from 
making such a showing. 
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1975*, four clays before the scheduled commencement of 
the trial. 

On January 7, 1975, at a pre-trial hearing, Leonard's 
counsel advised the trial judge that counsel was in no posi¬ 
tion to defend Leonard with respect to those similar acts 
because he had no idea what they were. (A 310a-312a) 

Although the court adjourned the trial until January 14, 
1975 to allow time for Leonard's attorney to prepare more 
adequately (Leonard’s counsel had been recently sub¬ 
stituted), the judge refused to order the government to 
disclose the similar acts which it intended to prove. In¬ 
deed, the judge did not even require the government to 
advise the court what the alleged similar acts were, but 
left to the prosecutor's “good judgment”—“having the 
Baum case in mind”—whether disclosure was necessary to 
avoid prejudicing Leonard’s defense (A 444a). 

On Friday afternoon, January 10, 1975, the government 
(which had this information from at least early December 
1974) delivered to Leonard's counsel’s office copies of 
$383,000 in official Chase Manhattan Bank checks payable 
to Leonard's order which the government intended to prove 
came from a Swiss bank account, (A 72a) The apparent 
purpose of this evidence was to show circumstantially the 
falsity of the affidavit which T eonard had signed in 1909 
denying he had a Swiss account. Since trial was scheduled 
for the following Monday, the delivery at this late hour 
was useless since it prevented the defendant from doing 
anything to meet this proof. 

On the following Monday. January 13, 1975, the day 
trial was to begin, the defendant notified the court that 
these checks came as a total surprise to him, that he was 
“in no position to defend that charge’’, and that he needed 
a continuance to meet this proof. Xevetheless, the court 
declined to grant the continuance. (A 10-11) 

* On that date. Leonard's attorney received a copy of the 
government’s requests to charge, which included a request for an 
instruction on similar acts. (A 310a) 
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During the trial, when the government called Harris 
Egan of Chase Manhattan to establish that the $383,000 in 
cheeks hail been received from a Swiss bank. Leonard once 
again moved for a continuance. (A 503) Once more the 
court refused the request.* Similarly, the defense did not 
learn that Eva Brooke would testify until just before she 
took the stand. 

There was no proper reason for nondisclosure of the 
identity of these witnesses ami evidence. Neither would 
have been placed in jeopardy by disclosure. While this 
testimony may have been important to the government, it 
was crucial to the defendant to meet critical and damaging 
proof of a crime neither charged in the indictment nor 
specified in the government’s bills of particulars. 

As this court held in t'.S. v. Haum. 

"... the defendant had little or no opportunity to 
meet the impact of this attack in the midst of the trial. 
This precarious predicament was precipitated by the 
prosecutor . . . 

Ordinarily it is disclosure, rather than suppression, 
that promotes the proper administration of criminal 
justice . . . 

It is the duty of the government to present its case 
against the defendant fairly. Little can be added to 
Justice Traynor’s statement—*A defendant has hardly 
hail a fair trial if he has been denied the opportunity 

• The government, bv delaying notifying defendant until the 
last moment that it would seek to prove similar acts placed the 
court in the untenable position of choosing between delaying a 
one-week jury trial for jtossibly seven days to enable defense coun¬ 
sel to travel to Switzerland to meet unexpected evidence or de¬ 
priving the defendant of an adequate opportunity to rebut this 
proof. What made defense counsel's job even more difficult hen 1 
(but all the more important' was the fact that Mr. Kgan testified 
alvout documents which had been destroyed two years before and 
went theretofore not available at trial. Furthermore, the underly¬ 
ing transactions themselves hail occurred in IMS, that is. seven 
years before, hardly the recent past, and therefore exceedingly 
difficult to juestigatc on short notice. 

\ 


* 
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to discover evidence or information crucial to his 
defense . . . 

The failure to reveal [the similar-act witness's] iden¬ 
tity until he was presented as a witness, confronted 
the trial judge with the hard choice of interruption 
of the trial or denial to the defense of a reasonable 
opportunity of meeting the severe impact of this aspect 
of the prosecutor's evidence. Such tactics were con¬ 
demned. and called for the reversal in United States 
v. Kelly, 420 F.2d 26, 29 (2nd Cir. I960). In the 
language of Judge Smith: ‘The course of the govern¬ 
ment smacks too much of a trial by ambush, in viola¬ 
tion of the spirit of the rules’." Id. at 1331-1332. 

Additionally, the government further ambushed the de¬ 
fendant by concealing the fact that Kva Brooke would be 
called as a witness. Prior to her appearance, the govern¬ 
ment mnde an ex parte application to the trial court for 
an order requesting judicial assistance in England (where 
Mrs. Brooke lived) to compel her presence in New York.® 
Despite the fact that the defendant had, prior to trial, 
requested disclosure of the identity of similar-act witnesses, 
discussions between the prosecutor and the trial court on 
this application were conducted outside the defendant's 
presence. (A 238-239) 

There was no legitimate reason for the government to 
do this; there was no danger to the witness or any other 
proper purpose for concealment. There was further no 
sound judicial reason for this ex parte procedure. The 
result was that the trial court, doubtlessly unwittingly, 
facilitated the withholding of the identity of a similar act 
witness. Realistically, the only purpose for the govern¬ 
ment's withholding this information was to “ambush" the 
defendant by concluding its case in a dramatic fashion. 


•See "Letters Rogatory to the Appropriate Judicial Author¬ 
ity" in London. England to compel Eva Brooke to testify at the 
trial. (A 44Sa-451a) 
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3. The government’s opening contained allegations of 
criminal conduct that were untrue and never proven. 

The government, in its opening statement, charged that 
Leonard had committed other crimes and had made other 
false statements to the IRS during the course of the audit. 
These allegations were highly inflammatory because they 
were both untrue and never proven. 

A. The prosecutor strongly implied to the jury that 
Leonard received “kickbacks” from Treadwell. (A 29) As 
the government well knew, it would never offer any evi¬ 
dence of commerical bribes because the UCC contract 
specifically provided that Leonard would receive a stated 
percentage of the monies paid to Treadwell for super¬ 
visory services on the Taft project. The payments were 
pursuant to contract, and not “kickbacks", either legal or 
illegal.* ((IX 3, 113(e)) 

B. The prosecutor charged that Leonard falsely stated 
to 1 IiS Special Agent Norman Levy and TRS Auditor 
Joseph Tragna that the delay in depositing four 1967 UCC 
checks until 1968 was due to “litigation" with UCC. (A 26- 
27) Neither Levy nor Tragna were called as govern¬ 
ment witnesses, and therefore there was no evidence that 
the conversation had even occurred. Since the agents were 
clearly available, the only reason they were not called 
was tactical.** But the prosecutor, nonetheless, offered 
testimony as to the absence of litigation. (A 93) without 
connecting it up to anything Leonard may have told the 

* The government’s opening statement filled ten pages of the 
transcript, half of which was devoted to allegedly false statements 
and other misconduct which the government never proved. (A 20- 
30) 

•* This is not a situation, as VJ3. v. West, 486 F.2d 4G8 (6th 
Cir. 1973), where the governdwiit's opening was based on a state¬ 
ment from a witness who ultimately turned hostile and refused to 
testify in a manner consistent with the statement or who, when sub¬ 
poenaed, asserted his Fifth Amendnn t privilege and declined to 
testify altogether. Here, Levy and Tra_ .a were government agents 
who were clearly available but nevertheless were not called to 
testify. 


< 
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IES, (See A 368) and then referred to the absence of 
“litigation'’ in his summation as though he had proved 
his point. (A 931) 

C. The prosecutor claimed that Leonard failed to sup¬ 
ply documentation requested by the IRS regarding the 
payment delay and certain cross-outs in the UCC con¬ 
tract. (A 28) However, Levy and Tragna did not tes¬ 
tify, and Laski admitted that he never asked Leonard to 
produce any documents concerning the contract changes. 
(A 295, 303-304) 

I). The prosecutor claimed that Leonard “had a Swiss 
bank account from which he received hundreds of thou¬ 
sands of dollars during the course of 1968 and other years”. 
[Emphasis added] (A 30) Even assuming that the checks 
from Chase were admissible and tended to show Leonard 
received monies from a Sw’ss bank account in 1968, there 
was no evidence whatsoever that Leonard received any 
monies from Switzerland in any other year. 

These unproved allegations of other crimes and mis¬ 
conduct, which related to false statements to the IKS— 
the v‘*ry charges in the indictment—undoubtedly prejudiced 
the jury against Leonard. They were designed and had the 
effect of convincing the jury that Leonard was guilty of a 
continuous and gross pattern of tax evasion and purposeful 
concealment. Cf. Leonard v. I'.S., 277 F.2d 834 ( 9th Cir. 
I960)* and U.S. v. Signer, 482 F.2d 394 (6th Cir. 1973). 

POINT V 

The government failed to prove that Leonard 
omitted income in his 1967 tax return. 

The indictment charged in Count I that Leonard omitted 
from his adjusted gross income for 1967 $24,168 which he 
received from Treadwell in connection with the UCC con¬ 
tract. 


• The defendant in that ease has no relation to the defendant 
in this case. 
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The only witness the government called io testify as to 
the preparation of the 1967 return was Marion Bardes, a 
bookkeeper who did free-lance work for Leskowicz, Brower 
& Driver and who did some bookkeeping for Leonard Cor]), 
in 1968. (A 446) 

Miss Bardes testified that she prepared a penciled copy 
of the top document in (iX 9-, (the accounting linn's tax 
file for Leonard) which was merely the first page of a draft 
of Leonard’s 1967 Federal return. (A 431) She did not 
prepare the final return (which, as we explain below, was 
substantially different from her draft): 

“Q- Were you the person who prepared the 1967 
income tax returns for Mr. Leonard? 

A. Personal return? 

Q. Yes, Ma'am. 

A. So, tiir. 

Q. Do you know if it was someone in the finn of Les¬ 
kowicz. Brower and Driver ? 

A. I would assume so, yes. 

Q. But you really don't have your own personal 
knowledge ? 

A. No.” (A 430-431). (Emphasis added) 

Moreover, she could not even recall where she obtained 
the figures for the one page she did prepare: 

“Q. Could you tell us where you got the information 
to put the numbers on that [penciled] return? 

A. Honestly, l can't tell you. I would assume that I 
got them through Mr. Leskowicz.” (A 432) 

Most important of all. however, is the fact that Miss 
Bardes' draft differed materially from the Schedule C 
(Profit or Loss from Business) actually filed by Leonard as 
a part of the 1967 return. (GX 1) 

The draft indicated that net Schedule C income totalled 
$258,564, while the actual return showed $241,707. a differ¬ 
ence of approximately $17,000 (not very much different 
from the amount the indictment charged as omitted). Why 
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were those figures differentf Who changed them? What 
were the circumstances? What was Leonard s connection, 
if any, with the changes?* There was simply no testimony 
or evidence adduced by the government which reconciled 
these conflicts or provided answers to these questions. 

A further significant deficiency in the government’s 
proc' is the failure to show specifically what income was 
included (or excluded) in Schedule C gross receipt. The 
tax return merely states the total amount. $461.000, but 
does not give any break-down of the items that comprised 
this figure. 

Miss Bardes testified that she analyzed Leonard's 
monthly statements from First National City Bank. (GX 
76) (A* 444) This analysis (GX 77) shows gross deposits 
of $729,399.13, $291,000 of which she attributed to l T CC. 
There was no testimony as to the further make-up of the 
$461,000 in gross receipts. 

The only documents which are conceivably relevant to 
the question are GX 92, pages 01!H)4 and 01905.* Ihe 
record is unclear whether Miss Bardes prepared both 
pages or only 01904. 

Document 01904 contains a heading, “Schedule C JD 
Leonard 1967”, and under “Receipts” there is a list of 
seven companies and figures totalling $553,423.13. Docu¬ 
ment 01905 is headed “J.D. & S.S. Leonard 1967" and 
lists, under the heading “Income ’, tour companies and fig- 


* There were still other differences between the draft and the 


final. A few examples follow: 


Item 

Line 9 (Total income). 

Line 11a (Total itemized deduc¬ 
tions) . 

Line lid (Adjusted gross income) 
Line 12 (Tax) . 


Draft 
(GX 92) 
$246,429.90 

96,758.00 

157.871.90 

82,175.45 


Final 

(GX1) 

$259,051.97 

98,143.10 

159,108.87 

82,056.40 


•• GX 92 is, as previously indicated, Leskowiez’s file for Leonard. 
The government numbered each document separately when it ob¬ 
tained the file. 
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ures totalling $461,000. Some of the names listed on 01905 
are different from those on 01904, and some of the numbers 
listed alongside the named companies are also different.* 

At the conclusion of the government’s case, the defend¬ 
ant moved to dismiss Count 1 on the ground that the gov¬ 
ernment had failed to connect the 1967 return and the 
omitted income. (A 580) The court, however, erroneously 
denied defendant’s motion. (A 584) 

It is clear that the government failed to prove that 
Leonard omitted certain Treadwell payments from his 1967 
tax return. There was no testimony as to what income was 
actually included in that return, and the documents are 
silent on that question. The jury, therefore, had no rea¬ 
sonable basis for concluding that Leonard failed to report 
specific items of income on his 1967 return. 

Indeed, when the government called Leskowicz to testify 
in rebuttal, it carefully avoided asking him the standard 
questions relating to the preparation of the return and 
Leonard’s allege 1 concealment of Treadwell income and, 
specifically, whether the Treadwell payments were in fact 
omitted in the final 1967 return. (GX 1) 

Therefore, Leonard’s conviction of Count 1 of the indict¬ 
ment should be reversed. 


* More particularly, the following appears on the two docu¬ 
ments • 


01904 

“Receipts” 
UCB Catalyst 

ucc 

GAF Catalyst 
ICI Catalyst 
Japan Gas 
Nisson 
BIIC 


$ 59,718.25 
291,000.00 
17,479.88 
27,225.00 
18,000.00 
90,000.00 
50,000.00 

$553,423.13 


01905 
“Income ” 

Nisson (sic) 

Japan Gas Chemical 
Co. 

Union Carbon & 
Carbide 

British Hydrocarbon 
Chem. 


$100,000.00 

20,000.00 

291,000.00 

50,000.00 

$461,000.00 


r 
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POINT VI 

The Court erred in refusing to charge the jury on the 
consequences of the assignment to Leonard Corp. of the 
UCC contract and in refusing to admit Leonard Corp.’s 
tax return as proof of its earnings. 

The government proved as part of its direct case that 
effective February 1, 1968, Leonard, with UCC’s consent, 
had assigned to Leonard Corp., his Subchapter S (tax- 
option) corporation, all of Leonard Process’ rights under 
the UCC contract, and Leonard Corp. had simultaneously 
assumed all of Leonard Process’ obligations thereunder. 
(A 98-99) (CX 65) 

Although Count II of the indictment charged, and the 
government proved, that Leonard did not include in his 
1968 federal income tax return income totalling $58,684.42 
(which monies the government’s bills of particulars identi¬ 
fied as being the proceeds of eleven checks received from 
Treadwell in 1968 in connection with the UCC contract*), 
Leonard nevertheless did not thereby violate §7206(1) of 
the Internal Revenue Code because he had no duty to re¬ 
port the receipt of $52,455.22 of these monies, since that 
sum represented post-January 31, 1968 payments that were 
the property of Leonard Corp., and not Leonard personally. 

Were it not for the fact that Leonard diverted the afore¬ 
said Treadwell payments, there could be no question that 
they should have been included in Leonard Corp.’s, rather 
than Leonard’s 1968 return. Leonard’s first obligation to 
report these payments would not have arisen until the 
monies were either distributed to him in the form of divi¬ 
dends paid out of the corporation’s earnings or profits, or 
until he fiied his 1969 tax return** following the end of 
Leonard Corp.’s initial fiscal year. 

* These consisted of one cheek for $6,229.20 (dated January 10, 
1968) and ten other checks (dated February 20th through Novem¬ 
ber 6,1968) totalling$52,455.22 (GX 53-63). 

*• Section 1373 of the Internal Revenue Code provides that a 
shareholder of a Subchapter S corporation must include in his 

(footnote continued on following page ) 
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The Diversion of Funds 

Tin* government sought to prove, however, that Leonard 
had embezzled $52,455.22 of Leonard Corp.’s assets during 
calendar 1968 by personally cashing the Treadwell checks 
and keeping the proceeds. (OX 53-63) These sums, the 
government contended and the district court agreed, were 
includible in Leonard's gross income under the principles 
of James v. U.S., 366 IJ.S. 213 (1961). 

In so doing, however, the government and the court com¬ 
pletely overlooked Dizenzo v. C.I.R., 348 F.2d 122 (2nd 
Cir. 1965), where this Court held that when a controlling 
shareholder misappropriates his corporation’s income, he 
should be treated as though he received a constructive 
dividend in the amount of the diverted funds, and taxed 
on it to the extent of the corporation’s earnings and profits, 
with the balance, if any, regarded as a return of capital. 
See also Simon v. C.I.R., 248 F.2d 869 (8th Cir. 1957) 
and Gardner, The Tax Consequences of Shareholder Di¬ 
versions in Close Corporations, 21 Tax L. Rev. 223 (1966). 

Leonard Corp. had a Net Operating Loss of 
$73,742.33 in fiscal 1968/69 

Wendy Brewer, an IRS employee, testified that she was 
unable to locate any federal income tax return (Form 
1120S; filed by Leonard Corp. for its fiscal year ending 
January 31, 1969. (A 78) However, the proof shows that 
Leskowicz, Brower & Driver initially prepared a return 
that reflected a net operating loss of $29,017.77 (GX 94) 
(A 474-475) and thereafter superseded it with an amended 
return which indicated that Leonard Corp.’s net operating 
loss for fiscal 1968 was actually $73,742.33 (DX X) (A 475) 
The amended return was signed by both Jackson D. 
Leonard and his accountants, Leskowicz, Brower & Driver 

(footnote continued from preceding page) 

gross income, for the year in which the corporation’s taxable year 
ends, his pro rata share of the corporation’s undistributed taxable 
income for the corporation’s taxable year. Leonard Corp.’s initial 
fiscal year ended January 31, 1969. 
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but Leskowiez neglected to file it and it was found ia 
Leskowicz's files which were produced at trial.* 

The books and records of Leonard Corp., (GX 87) main¬ 
tained by the certified public accounting firm of Leskowiez, 
Brower & Driver, demonstrate that Leonard Corp. sustained 
a loss in fiscal 1968/6!) of $73,742.33. 

Although the amended return was identified by a govern¬ 
ment witness (Emil A. Nothofer) as a return prepared 
in the regular course of business by the Leskowiez firm 
(A 466), the court improperly limited the admission of 
the return solely for the purpose of showing that Leonard 
Corp.’s accountants had prepared a tax return for the 
period ending January 31, 1969, but not as proof of 
Leonard Corp.’s earnings or losses for fiscal 1968/69. 
(A 472-473) 

While defendant concedes that Leonard Corp.’s amended 
1120S does not include the $52,455.22 of Treadwell income 
Leonard diverted, even if that sum is added to Leonard 
Corp.’s operations for fiscal 1968 the corporation would 
still have an net operating loss of $21,287.11 for that year. 

Consequently, under the rule of Dizenzo, supra, the mis¬ 
appropriated sums were not taxable to Leonard in 1968. 
Therefore, Leonard did not violate §7206(1) when he 
failed to include the $52,455.22 in his 1968 adjusted gross 
income. 

Burden of Proof 

The government has the burden of proving every ele¬ 
ment of the crime beyond a reasonable doubt. McCormick 
on Evidence (1954) §321. If one of the issues is whether 
income was reported, the government must prove that the 
taxpayer was required to include the income in his return. 

•The relevant page from Leonard Corp.’s general ledger (GX 
87) is consistent with and supports the amended fiscal 1968 1120S 
return of the corporation. 


W 1 
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Once the UCC contract (which included the right to re¬ 
ceive the Treadwell payments) was proved to have been 
assigned to Leonard Corp. (A 98-09), it was incumbent 
upon the government to prove that Leonard nevertheless 
had to include these payments in his 1968 income. 

Since the only theory under which the payments were 
taxable to Leonard is if they were constructive dividends, 
it was the government’s duty to prove that Leonard Corp. 
had earnings and profits. Cf. Dizenzo v. C.I.R., supra. 
This, the government wholly failed to do. 

Materiality 

The indictment charged that Leonard had subscribed 
income tax returns which he did not believe to be correct as 
to “material" matters. Leonard’s reported adjusted gross 
income for 11K58 was $134,276.00 before deductions. Since 
the $.">2,455.22 in Treadwell payments had been assigned to 
Leonard Corp. and therefore did not have to be included 
in Leonard’s personal return for 1968, the only additional 
income which the government proved should have been 
reported by Leonard in 1968 was a single check for 
$6,1.29.20. 

Since $6,229.20 is less than 5 °/c of Leonard's reported 
1968 adjusted gross income, a properly instructed jury may 
well have concluded that this omission was not material. 

The defendant requested the court to charge the jury on 
the constructive dividend theory and also on the question 
of materiality.* However, as noted, the court declined to 
do so. (A 838) 


* The defendant’s “Request to Charge E’’ was as follows: 

“It is impossible from a legal point of view for the sole share¬ 
holder of a corporation to embezzle funds from his eorporation. 
Money received by Mr. Leonard from his corporation, The 
Leonard Process Co., Inc., is income to Mr. Leonard only to 
the extent that there are current or accumulated earnings and 

(footnote continued on following page ) 

I 
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The refusal of the trial court to instruct the jury as re¬ 
quested meant that the jury considered Count II on an 
erroneous legal theory. 

Consequently, Leonard’s conviction on Count II of the 
indictment should be reversed, and Leonard should be 
granted a new trial on that charge. 

Since the jury’s verdict with respect to Count I may well 
have been influenced by its verdict on Count II, the entire 
conviction should be reversed and a new trial ordered. 

POINT VII 

The court erred when it failed to dismiss the in¬ 
dictment which was founded on materially false grand 
jury testimony. 

The original indictment returned by the grand jury 
charged the defendant with two counts of subscribing tax 
returns which omitted material amounts. The indictment 
also contained a third count which charged Leonard with 
submitting to the TRS in May 1970 a false document in 
violation of 18 U.S.C. Section 1001. The allegedly false 
document was a copy of the UCC contract (GX 66) which 
contained two lines of cross-outs over the portion which 
provided that Leonard was to receive a 10% override on 

(footnote continued from preceding page) 

profits. The proof in this ease shows that in the first year of 
operation, the corporation sustained a lass of approximately 
$73,000. Therefore, I instruct you as a matter of law that the 
cheeks addressed to The Leonard Process Co., Inc. from the 
period February 1968 through November 1968 are returns of 
capital and are not taxable. The government has the obliga¬ 
tion of proving each element charged in the indictment. The 
government must prove that the checks received in 1968 were 
income to Jackson D. Leonard. If you find that the govern¬ 
ment has failed to prove the existence of current or accumu¬ 
lated earnings and hr s failed to establish the basis of Mr. 
Leonard’s stock, then you must acquit the defendant on Count 
Two of the indictment. ’ 






the engineering work for the Taft and South Charleston 
plants.* 

Prior to trial, the government moved to dismiss the 
third count on the ground that it was barred by the statute 
of limitations. The government informed defense counsel 
“on the record” on or about December 24, 1974 that 
although Count Three charged that the contract had l>een 
submitted to the IRS in May 1970, and was therefore 
within the period of the Statute of Limitations, the grand 
jury testimony on this subject had been erroneous in that 
the contract was actually exhibited to the Agent in May 
or June If>69. (A 71a) 

As a result of this information, the defendant moved, on 
December 31, 1974. pursuant tc United States v. Basurto, 
497 F.2d 7S1 (9th Cir. 1974), 1 an order dismissing the 
entire indictment on the ground that it had been based on 
false or inaccurate grand jury testimony. (A 70a) The 
trial court denied the motion but sealed the grand jury min¬ 
utes for inspection by this Court. 

If, as the government stated, the l T CC contract had been 
shown to Agent Laski in May or June of 1909 (rather than 
in 1970) this meant that the grand jury had been misin¬ 
formed as to a highly material fact. 

it must be assumed (since the defendant has not seen 
these minutes) that the government’s position before the 
grand jury was that Leonard had purposely omitted the 
Treadwell payments in 1967 and 1968 and that subse¬ 
quently, when questioned about them, Leonard produced an 
altered UCC contract that concealed their existence. 

The actual facts were quite to tne contrary. According 
to the government, the UCC contract was displayed to 

• As previously noted, Leonard's compensation under the UCC 
contract consisted of essentially two types of payments: a fixed 
fee of $750,000, and a 10 °/c override fee for supervising certain 
detailed engineering work to be performed by Treadwell. Since 
UCC decided not to build the South Charleston plant, Treadwell 
did no engineering work there and Leonard, of course, received no 
supervisory fee for that plant. This was apparently the reason why 
the provision in the UCC contract had been crossed out. 
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Agent Laski in May or June 1969.* Thereafter Leonard 
caused liis 1968 return to be filed.** Obviously, Leonard 
(who had been audited nearly every year for the past 
twenty years and who had had various disputes with the 
IKS which had culminated in his filing a petiiton in Tax 
Court for review of IRS determinations for four previous 
years (A 71a)) would not in August 1969 purposely omit 
Treadwell payments on his 1968 return when he had been 
told that the IRS was investigating such payments for 
1967. 

Laski testified at trial that when he saw Leonard and 
Leskowicz on March 17 or 18, 1969, he questioned Leonard 
about the crossed-out portion of the UCC contract. 

“I asked him about Section 3(e), about the override, 
where there was a crossing out but no initials, and he 
said the contract was changed [referring to other 
changes] once again.” (A 2071*** 

Leonard’s statement was absolutely accurate. The con¬ 
tract was changed in that regard since UCC had decided 
not to go forward with the South Charleston plant and 
therefore Leonard was not entitled to a 10% override from 
Treadwell for supervising that engineering work, since 
there was none. It must be assumed that the grand jury 
was not informed of this fact either and more importantly 
that there was an entirely legitimate and plausible reason 
for the cross-outs. 

* Even the revised government position is inconsistent with 
Laski’s trial testimony. Laski testified, and DX G, his activity re¬ 
port indicated, that the only dates in 1969 on which Laski met with 
Leonard or Leskowicz (Leonard's accountant) were .January 8, 9 
and 10, February 4 and March 17 and 18. Moreover, Laski stated 
at trial that he questioned Leonard about iie cross-outs in March, 
1969. (A 309-310) 

** Leonard’s 1968 return, pursuant to an extension granted by 
the IRS, was filed on or about August 15, 1969. 

*** Additionally, it must be assumed that the grand jury was 
also not told of the tax consequences of the assignment of the 
UCC contract to Leonard’s Subchapter S corporation, Leonard 
Corp., and that the vast majority of the Treadwell payments in 
1968 were not reportable on Leonard’s 1968 return. 
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In Basurto, supra, the government, prior to trial, in¬ 
formed defense counsel, rather than the court, that there 
had been false grand jury testimony about material facts 
involved in the case. Tn reversing the conviction, the court 
applied the test of what the grand jury “might” have done 
had it been accurately informed as to the facts. Id. at 
785. 

While the challenged testimony in Basurto was purposely 
false—i.e., perjured testimony—the effect on the grant! jury 
is the same regardless of whether the false testimony v as 
intentionally false or not. The grand jury returned an in¬ 
dictment in this case that was clearly based, at least in 
part, on materially false or inaccurate testimony'. 

This false testimony' “has poisoned the water in this 
reservoir, and the reservoir cannot be cleansed without first 
draining it of all impurity.” Basurto, supra, at 786, citing 
Mesarosh v. U.S., 352 U.s! 1.14 (1956). 

Therefore, the conviction should be reversed and the in¬ 
dictment dismissed. 


CONCLUSION 

The judgment of conviction should be reversed and 
the indictment dismissed- 


Alternatively, a new trial should be granted and all 
evidence obtained as a result of the illegal mail watch 
and the failure of the IRS to properly warn Leonard 
of his constitutional rights should be suppressed. 

Respectfully submitted, 

Walter, Coxstox, Schurtmax 
& Gumpel, P.C. 

Attorneys for Jackson I). Leonard 
330 Madison Avenue 
New York, New York 10017 
(212) 682-2323 

James Schreiber 
A lax Kaxzeb 
Of Counsel 
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ADDENDUM 

“2G U.S.C. $ 720G. Fraud and false statements 
Any person who— 

(1) Declaration under penalties of perjury.—Will¬ 
fully makes and subscribes any return, statement, or 
other document, which contains or is verified by a writ¬ 
ten declaration that it is made under the penalties of 
perjury, and which he does not believe to be true and 
correct as to every material matter; or 

(2) Aid or assistance.—Willfully aids or assists in, 
or procures, counsels, or advises the preparation or 
presentation under, or in connection with any matter 
arising under, the internal revenue laws, of a return, 
affidavit, claim, or other document, which is fraudulent 
or is false as to any material matter, whether or not 
such falsity or fraud is with the knowledge or consent 
of the person authorized or required to present such 
return, affidavit, claim, or document . . . shall be guilty 
of a felony.” 

“26 U.S.C. $ GCG4. Signature presumed authentic 

The fact that an individual’s name is signed to a 
return, statement, or other document shall be prima 
facie evidence for all purposes that the re'urn, state¬ 
ment, or other document was actually signed by him.” 

noa 

”18 U.S.C. § h0f2. Obstruction of correspondence 

Whoever takes any letter, postal card, or package 
. . . which has been in any post office or authorized 
depository, or in the custody of any letter or mail car¬ 
rier, before it has been delivered to the person to whom 
it was directed, with design to obstruct the correspond¬ 
ence, or to pry imo the business or secrets of an¬ 
other, . . . shall be fined not more than $2,000 or im¬ 
prisoned not more than five years, or both.” 
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CHIEF POSTAL INSPECTOR 
Waih inflow, DC 2C/GQ 


nay 5. 1975 


Mr. Alan Kanzer, Esq. 

Walter, Conston, Schurtmaa 
and Gumpel, P. C. 

Attorneys at Law 

330 Madison Avenue 

New York, New York 10017 

Dear Mr. Kanzer: 

Your letter of April 18, 1975, to the U. S. Postal 
Service, Attention: General Counsel, has been referred 
to me for reply. In your letter you requested, pursuant 
to the Freedom of Information Act, copies of Postal 
Service regulations, postal bulletins, and any other 
material relevant, during 1968 and 1969, to the initiation 
of a (sail cover at the request of another agency. 

On June 17, 1965, the Post Office Department published 
new regulations governing the use of mail covers in 
Postal Bulletin Nc. 20478, a copy of which is enclosed. 

These regulations are still in effect today. These regula¬ 
tions were subsequently published in Part 861 of the 
Postal Manual of the old Post Office Department, supplemented 
by section 233.2 of the Postal Se rvice Manual . Enclosed 
are copies of these regulations. Also enclosed is a copy 
of the mail cover regulations which were recently republished 
in the Fede ral Re giste r. This republication makes no sub¬ 
stantive changes in mail cover procedures or safeguards, but 
it updates the provisions dealing with the delegation of 
mail cover authority to reflect the present organizational 
structure of the Postal Inspection Service. 

Sincerely, 


William J. Cotter 
Chief'Inspector 


Enclosures 
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Mail Coven: Admini jliulion 


061.1 


Subchaptcr 060 A1 AIL COVERS ’ 
Pcirt C61 

ADMINISTRATION 


061.1 FOL'.CY 

iTic Post Oincc Department lias established rlcld controls and supervision 
with respect to the use of mall covers as Jnvrsticattvc or law enforcement 
techniques. 

C61.2 SCOPE 

These reflations establish the sclc authority and procedure for initialing 
processing. placing and using ">“11 covers. Any other reflations Incon¬ 
sistent or in conllict with these regulations arc of no cfToct for postal 
employees. 

C61.3 DEFINITIONS 

Por purposes of these reflations, the following terms arc hereby defined: 
a "Moll cover” is the process by which a record Is made of any data appear- 

‘ Ing on the outside cover of any class of mall matter, including checking the 
contents of ariy second-, thlid- or fourth-class mall matter as now sanc¬ 
tioned by law. fn order to obtain Information in the Interest of U) project¬ 
ing the national r-ecurlty. <2) locating a fugitive, or (3) obtaining evidence 
of commission or attempted commission of a crime, 
b ••r'uptUve" Is uny i<crson who has fled from the United States or any St.ite. 
tc; :tcr~" the strict of Columbia c.r possession of the United States, to 
avoldprosecution’for a crime, to avoid punishment for a crime or to avoid 
giving testimony In a criminal proceeding, 
c • Crime ” for purposes of these regulations. Is any commission • an act or 
the attempted commission of an act that Is punishable by law tj, imprison¬ 
ment for a Unm exceeding 1 year. . „ . , _ . 

d. "Law enforcement agency" Is any authority of the Federal Government 
or any authority of a State or local government one of whose functions t» 
to Investigate the commission or attempted commission of acts constituting 
a crime. 

C61.4 AUTIIOKIZAIIONS—CHIEF FOSTAL INSPECTOR 

<1 The Chief Testa! Inspector Is the principal officer of the Post Office 

Department In the administration of all mntlcrs governing mall covers. He 

may delegate by written order any or all authoilty In this icgard to not more 

than four subordinate officials within his Bureau. 

.41 The Chief Postal Inspector, or his designee, may order mntl covers under 

the following circumstances: ...... 

n When ie has reason to believe the subject or subjects of the mail cover 
aro engaged In any activity violative of any postal statute. 

b. When written request Is received from uny law enforcement 

wherein the requesting authoilty stipulates and specifics the reasonable 
grounds that exist which demonstrate the mall cover Is necessary to (11 
protect the national security, (2) locate n fugitive, or t3> obtain Informa¬ 
tion i cir.nlInc the commission or atUmpUd commission of a crime. 


Otjbniitli! 
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Mcll Ccvorsr Adrnliiltliullon 


o. Where time Is of the ciiNcnce. the Cnli-f I’OKtnl Inaprclor, or IiIm dflKore, 
muy net upon an oral request to be confirmed by the rcqucstlm*. authority 
In wilting within 2 buulncr.* day*. However, no Information shall be 
relented until an appropriate written request Is received. 

861.5 POSTAL INSPECTORS IN CHARGE 

,J 1 All Postal Inspectors In Charge, and not more thnn three designees pur¬ 
suant to delegations In writing, may order mall covers under the following 

circumstances: 

a. Where he has reason to believe the subject or subjects arc engaged In an 
r-cllvlly violative of any |>oslal statute. 

b. Where written request Is received fioin any law enforcement agency of 
the Federal, Slate, or local government.*, wherein the requesting authority 
stipulates and specifics the reasonable grounds that exist which demon¬ 
strate the mnll cover would aid In the location of a fugitive, or that It 
would o.-.slst In obtaining Information concerning the commission or at¬ 
tempted commission of a crime. Excepting fugitive cases, any request 
from a Federal agency for a mall cov..: and the determination made shall 
promptly be transmitted to the Chief Postal Inspector for review. 

.52 Except where mail covers ore ordered by the Chief Postal Inspector, 
or Ills designee, request for mall covers must be approved by the Postal 
Inspector In Charge, or his designee. In each district In which the mall cover 
Is to operate. 

.53 Where time Is of the essence, the Postal Inspector In Charge, or Ids 
designee, may act upon on oral request to be confirmed by the requesting 
authority In writing within 2 business days. However, no Information shall 
be r eleased until an appropriate written order Is received. 

C61.6 LIMITATIONS 

61 No persons In the postal service, except those employed for that purpose 
In dead-mall offices, tnay break or permit breaking of the seal of any matter 
mailed as first-class mull without a search warrant, even though It may con¬ 
tain erliujn-l or otherwise tmrrtfilnblc metier, or furnish evidence of the 

• commission of a crime. 

62 No mall covers shall Include matter mailed between the mall cover sub¬ 
ject and his known tltor ncy-at-lnw. 

63 No officer or employee of the postal service other than the Chief Postal 
Inspector, or Postal Inspectors In Charge, ami their designees, are authorised 
to order mail covers. 

64 Excepting mnll covers ordered upon subjects engaged, or suspected to 
' be engaged. In ony activity against the national security, or activity violative 

of any postal low, no mall cover order lhall remain In force and effect for 
more than 30 days. At the expiration of such period, or prior thereto, the 
requesting authority may be granted additional 30-day periods under ihe 
same conditions nnd procedures applicable to the original request. 

65 No mnll olver shall remain In force longer than 120 days unless per¬ 
sonally approved for further extension by Ihe Chief Postal Inspector. 

6* Excepting fugitive eases, no mall cover shnll remain In force when the 
subject has been IndJeted for any cause. If the subject Is under Investigation 
Tor further criminal violations, a new mall cover order must be requested 
consistent with there regulations. 
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061 .7 RECORDS 

.71 All requests for mall covers, with records of nctlon ordered thereon, and 
nil reports Is-'wcd pursuant thereto, shall he deemed wllldn the custody of the 
Chief Poslnl Inspector. However, the physical housing of this data shall be 
at the discretion of the Chief Postal Inspector. 

.71 The Postal Inspectors In Charge shall submit copies of all requests for 
mall covers to the Chief Postal Inspector, together with reports of the action 
ordered thereon. 

.71 If the Chief Poslnl Inspector determines a mall cover wrvi Improperly 
ordered hy a Postal Inspector In Charge or his designee nil data acquired 
while the cover was In force shal' be destroyed, and Ure requesting authority 
notified of the discontinuance of the mail cover and the reasons therefor. 
.74 Any data concerning inall covers shall be made available to any mall 
cover subject In any legal proceeding through appropriate discovery 
procedures. 

,/S The retention period for files and records pertaining to mall covers shall 
be 8 years. 

861.8 REPORTING TO REQUESTING AUTHORITY 

Once a mail cover has been duly ordered, authorisation may be delegated 
to any officer In the postal service to transmit mall cover rcpoi"ts dlreotly to 
the requesting authority. Where at all possible, the transmitting officer 
should be a Postal Inspector. 

061.9 REVIEW 

91 The Chief Postal Inspector, or his designee, shall review all actions taken 
by Postal Inspectors In Charge or their designees upon Initial subm'sslon of ft 
report on a request for mall cover. 

.92 The Chief Postal Inspector's determination In all matters concerning 
mall covers shall be find and conclusive and not subject to further adDilnls- 
trallve review. 


Cry«nla«tt< 
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AU Postal ImsS+at'rom 

5-Ccitf Daate 

Alighieri ComnicinoraSive 

Postage Stamp 

The S-ccul U»mp cumineinoiatinfi 
the 700th anai\ cirjuy of the bitlh of 
the jjfeat Italian part, D»r>le Alig¬ 
hieri, wUI be inirirfrjr iclra«J ihiotigh 
the Sau Fiancitco, C-alif-, poit oifia, 
on Jut, 17, 19 Ml 


rOSTMASTElS SMAU NOT 
PLACE TMfS STAMP ON SALE 
OCEOJE JULY l«. 1**S 



Bn: 0AI"«l «l-(.rwir.t) 
niwi in runt of M 
Oohr: M>i<a»'»Ua>iN> 
liMlial lartnling: 111 

Ooughn CntWt rtrngn Miniate* 
the it)V tl caihf Florentine allrsori- 
cal Jiaiotina*. tiimtc 'a 0*n«»i« wear- 
ins 1 bawl wtealh, i)iuLnlic o( po¬ 
rt 17 , again* a lot ground iclatrd to 
■lie poem “The Okriac Onmedf.** 


AH Foilat Pawnntl 

MAIL COVL-RS 

Effective inmetCald), the followln, rvyvtnliont govern piorrdurei 
concerning moll covert. 


Policy:. 

It it hereby declared to I* tlx 
jioficy of the Post Office Departincut 
ilia l rigid controk and supervision be 
rMtblislicd with resjxct to the use 
of mail covert at investigative of law 
enforcement techniques. In oidcr 
that this jm&t; be effectively piomul- 
c'*?d, implemented and enforced, tlx 
folkm-ing regulations arc adopted. 

Scoot: 

The following legislations hereby 
establish the sole authority and pro- 
crdure for tlx initiating, processing, 
placing and siting of mail covert. 
Ai>) other regulations inconsistent or 


To obtain first day cancellations, 

< ollectott may submit requests to 
the Postmaster, San Francisco, Calif. 
91101. See Postal Manual, section 
115.3. Selected mint stamps wiH be 
available at the Philatelic Sales Agen¬ 
cy, Post Office Department, Wash¬ 
ington, D.C. 20260, on and after July 
l£ I0G5. 

AH classes of pent o/fires wiQ re¬ 
ceive an initial supply of the stamps 
under the automatic distribution 
schedule. 

First- and second-class post offices 
requiring additional bulk quantities 
may submit a separate requisition 
(Perm 3336) to the Bureau of En- 
giaving and Printing (Itens 456) 
with memorandum, POD 31, statirg 
that the stamps are required in addi¬ 
tion to those automatically funushod. 

AD post office's requiring less that 
bull quantities in addition to the 
automatic distribution may submit a 
scjroiate requisition (Torta 17) to 
tlxir RDPO «nd endorse at lop “Ad¬ 
ditional." AH icq»Jr ; «ions not to en¬ 
dorsed wiH be. relumed. -Office of 
the Special A nut amt im tbe Vott mas¬ 
ter Crmerat, 6-J7-6S. 


in conflict wMi these regulations are 
of no effect for postal employees. 

Definitions: 

For purposes of these icgul.itions, 
tlx following terms arc hereby de¬ 
fined: 

"Mail cover* it the pioeess by 
which a record is made of any data 
appearing on tlx outride cover of any 
class of .nail matter, including check¬ 
ing the contents of ary second, third 
or fourth class mail matter as now 
sanctioned by law, in order to obtain 
information in the intcicst of (a) 
protecting the national security, f b) 
locating a fugitive, or (c) obtaining 
evidence of commission or attempted 
commission of a crime. 

■'Fugitive** n any pc non \dio h.\s 
fled from the United States or any 
Slate, territory, the District of Co¬ 
lumbia or possesion of tlx United 
Slates, to avoid prosecution for a 
dime, to avoid punishment for a 
crime or to avoid giving testimony in 
a criminal proceeding. 

**C/inx," for puqxsrt of these reg- 
utit*H«n, is any commission of an act 
or the attempted commission of an 
act that h punishable by law by im¬ 
prison, ac at for a terns exceeding one 
yenr. 

“I-atr enforcement agency" is any 
autlmrity of tlx Federal Government 
or any authority of a Stax or local 
government one of whose functions 
it to investigate the commission nr 
attempted conumssion at acts eonsti- 
lutiqg a crane. 

AwthorUaiions—Chief Fostnl 
Uiprctsr 

Tlx Chief Pustal Inspretnr n tlx 
pr inetpa) officer of the Port Office T> - 
farlnrO in the adminiati.it inn of i N 

luttrn governing mad co.tti And 

(C««i«aMf p. 1) 
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avert. *-»• t 

MAI covas 

(Cauiiaud /» >• *) 

Ik mar deb*.** by wr'.Hr* order any 
or >H autlrwi* m ihh regard lo nK 
MR *>«> f~*r udmrctuaK -<r-:iah 
within 1m Ihnraet. 

The dud roa’.al Impector, or ha* 
dn^nce, wray urtlcr mail coorrt under 

1. tYticec hr ha* rra.on to believe 
adbjoct or wbjtdi el the t»»l 

cover are engaged m 4ctiv!t T 

violatix-c o i any poRal *ta*ule. 

2. Where wiittrn rcqucR ® re¬ 
ceived (roo vot lav* enforcement 
agency whervin ihe requeuing au¬ 
thority stipulate* and vpor ilict the 
rexconabb ground* that mitt which 
derm nitrate thr mail cover i* r'-ce*- 

lory to (o) pctUcct the national kcu- 
Hty. (b) locate a fugitive^ or (e) 
obtain inJonnilron regai ding | K ' 
cauuniuion to -Utempted crar ruioa 

of a crime- . 

S. Where thoe o of the rsKnce, the 
Ctmd raRal Irttpector, or hi- deny- 
nee may ad ujwo an oral requew «n 
be codinned by the reepteHing ac- 
thority in writing within two bun- 
m day*. However, no minimal ion 
thaE be rdsme «rt2 aa appropriate 
w linen requen n received. 

Potted ln» port art In Chorgn: 

AH Poatal lntjHtcn in Charge, 
and not more than throe dcdjrwe* 
ponuant to delegation* in writing, 
may order mad covet* under the lot 
lowing CReatRdances: 

1. Where he hnt rcaton to bclicwe 


until inui he .ipprmcd liji the PoRal 
Inspector hi Charge, or ha drrigaoev 

Ml r.srh in v*twdi ibe mail cov¬ 

er IS U> OJJfTAlf. 

4. Where lime ts of tfic cnrncc, ibe 
total I wyrrlnf in Clwifc, «r hat to - 
»fi*rc, may xcl upon an oral request 
lo lie confirmed by ihc rcq«t»l»^ 
tboiifty in wrking vrUbii* two Suimcn 
toys. If oh ever no inf ami ilinn 
be released untl an apfuopri.ilc writ- 
Icu order n received. 
fimHoticnt: 

1. No persons in I be S< iv- 

ice, except those employed fir that 
mirpoac eu dead-mail offices, may 
brrak or permit breaking of d>c seal 
of any matter mailed at first -class 
mail without z search warrant, even 
though it may contain criminal or 
otherwise unsnaiiablc matter, or fur- 
nidi evidence of the comrmvion of a 
crime. 

t. No mail covers shall Uxlude 
matter mailed bct\«n the mafloover 
subject and hi* known iHomcy n- 
bw. 4 

3. No officer or employe* of the 
Postal Service other than the Chief 
Postal Inspector, or Postal T m po ctrn 
in Charge, and their designees, are 
auiimhrrd lo order mail coven. 

4. Excepting mail coders ottord 
ujxw subjccls engaged, or suspected 
to be engaged, in any activity againrt 
the notional security, or activity *»• 
bttivc of any postal law, no mail covor 
mder shall remain an force and effect 
for more than 30 day*. At tW «• 
ptration of saicli period, or prior 
thereto, the reoocstang autorky mao 


Wing cWcumstanre*: piration of such pcjurf, or prior 

|. Where he bos reason to behove thereto, the rcnucstmg authority mao 
the tubiccc or mbjcct* arc engaged m bo granted additionaf Vhday prrindl 
ao activity ri'btst id any poatal muter the tame condilam and frwa- 


rouM Miua 

the (ihytical houuatg d dh 

dull be at tlie di m i Uf a <4 the Owed 
Putt al Impri toe. 

2. The Paalal I n q nM a n iaOtay 
■hall ...bud copie* of all afe* *• 
■Kill coven to rhe Chad Poald lmpao- 
tyr, ii,riWr with report* d *he **• 
tiun orde r ed ihrrroR. 

J. If iIk Chit/ Ndal laipcw 
drtermiae* a mad oovrr waa ■ np ray 
erljr orderd by a Poatal l aa pi -dor a 
Cluryyc rw hia di agnnr al AoCo ac- 

J iireJ while the rwtr waa*o 1«« 
iaR br ih-flioycd, *nd the rrrpw-iting 
arnWity notified rd the dhcontUM- 
anre of the niaal cover and the 1 en¬ 
roll, therefor. 

4 Any data concerning mail cover* 
■hall be made available to any mail 
cover «obice» in any legal ptocending 
through appropi <*K dhoovery firo- 
cedutrt. 

V 11k actentiaa period for file* 
and record* pertaining to Dial cover* 
(had be • year*. 

Report'n.g la Rcqaatling AolhorKyj 

Once a mail cover ha* bren thdy 
ordered, autliooiatioa may be dek- 

£ ted to any officer in the Poatal Sur- 
: to transmit mad cover trjan'i d»- 
rrerty to the wyru»« awth~-iy 
Wheie at all |x»iible. the traimnil- 
tiog officer thauld be a Poatal la- 
ipertaa. 

RcvWwrt 

1. The Chief Poatal lu'jierioc, or 
hit drtignac, dull -eview al a lion* 
taVc* by Poatal Intpoctor* in Charge 
(Cootiaord aa A A) 


2 _ W’Sere written rrqueal i* re¬ 
ceived from airy 1>» enforcement 
agency of the Federal, Stale, or local 
govc-.nmcnti, wherein the *«!““•* 
mg 'authority rt'ipuWt and tpecrfc* 
the reatonabh gmundt that cam 
■rhidt dcmocmralc the mail cover 
aid in the Incatwwi of a lup- 
lioe, or dial it m «dd amiR in rfjtain- 
un udomiaticai concerning the cmn- 
antRan a attr-nptrd cmimaikm al 
a ciae Eaccjn'mg fugitive rate*, 
a*, ircuirtt lioni a Fedrcal agrnry (or 
a mad cover .v>d the dctrrmmauon 

_L- dull prr-ujaly Ik l/ammiued 

*• the Chid r-n-d Inqeetox for m- 

1 Except wVerr mail i overt are 
ordered by the Chid Ib-lal lmpee- 
MA, or hia defijnee, aequral for mad 


duret applicable to Ite original to- 
qpw*L 

5. Ns mat! cover ful remali m 
forex longer than 130 day* onlra 
permttaly approved for furthat on- 
truion by the Chid Prod Inspector. 

6 Excepting fugoiwe cave*, no 
mil cover lhafl remain in force when 


Ok tubyecl ha* been indicted for 
any nine If the nuhycct h wndcr io- 
vcstigatieR for further criminal wo- 
lot ion*, a new mad covex order nW 
be mqwetCcd cttninoC with dcR 
rrgulatinoa. 

Rocord a i 

|. A ■ rerjuoRe for wail covert, with 

records d aelioo ordered I hereon, nod 
all report* iuucd uiuxuanl ihcretn 
■hall be drvmcd within the raiRr dy af 
the Citd Poatal Inapedpr. Hrmcoex, 


CONTE MIS 

I 

hCrot n.ota <H«W t Com- 

Arrrti *1 ha d OR i tin- 

]Uh trooip m r ^ l . h iao i ag 

Fur on hwl- 

To M PrWnlo* a*4 n opR rotl a g 

For c i g a Fraud Order-— 

Form 4541- 

Fou r Peace Ooo Vil m a n . 


IrtALud hnhr-AM-4- 

MJi Raw-—- 

Monrr Oidrr f i w n, Ca r «l »a ■ 

Mnr Order Font, US- 

FuR Ofc* Che oow- 

Pond Mound lam* «H. On 
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MAM. O0VEK 

f CW ti..r 4 t*mm *. J) 

v il^> inyu) ufan initial wb- 
naaia of a ««|ioil on a it»|inu Tor 

l_ The Chid IWal Intpcciur's de- 

>11 ii ’ii ■>■ in >1 aaiirn concerning 

—J nan tkafl he Tina] and ton- 
and Ml Mbjod to further 
adminisl mtivc review. 

a • • • • 

Existing instructions will be i cv'ncd 
accordingly. IVn’naMn i.. H not, 
andtf any conditions, place mail 
covert without prwr apjiroval from 
their Poual Inspectors in Oi.ugc. 

rmnuln CenrrmL 


AM Peilmi /.it. Hrti .ne 

Jet Airm^H Service— AM-9 

On or about July 4, I'XiS, Brass* 
Airways, Inc. wi« iiuuigui ate jrt air¬ 
mail service Irate Waterloo, Iowa. 

An ii n- ' tnlet wiff be Ini n.ilred 
(or appfieauaa to philatelic coven 
O.inijjialed onlr on BianilTi first jet 
flight departing from Waterloo to 
that day. The coven will be hock- 
slampad aa the tesminua at the Sight. 

The uaual pikUtrhc treatment, 
oot lined in acctiao HIS, Ptatal 
Manual, nil he provided. 

Patron* desiring to receive this 
cachet should lor wa rd their coven 
in a n o t he r envelope to: 


Waterloo, Iowa 50701 
First -Sight covert dtculd reach 
Waterloo at kaM 5 days before the 
Ih;hc date. Jhirrra of Trau>orto- 
tioo ood Jmtcrmmiiamai Samite «, 4- 
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All Featot Jans flil iso t 

Arrest of Postal OfFewdar - 

The foAowing pedal offender liar 
Wen appwhewdod: 

BoitH Guy Relfaimor 
Dcalaoy the ti ant e d circular roo- 
crruing Urea—Burma of (hr Chief 
rtotal /athaator, A-J7-AV 


JBP.rlWJ.aud.tivro 

field Printing ur*d Dwplicuttng 

1. ISirpr.ia 5. (t anutfing Ufl fa UhaS oM 

Thcie inuriii liom wii enable rhu rectoai ni-ibMer a wnpr 

pntlal HMtaAaiiara to I'onay tlieu {„ uian-rjiMg local ptdjTa atirau and 
priming and duplicating activities keeping (brio within rrauviable 
more effectively. They are in line bouudt. It sfliCa only to formal 
with the Premdciu'l policy tor rldr- t rp<m J public .ukv» manuah. 
ing paperwork .and for caving naan- handbooks, jLunpiilcti, hrx VtrH, and 
power and moncy. Jhc n< w pro- brochures. Office memorandums, 
cniirrea are effective immediately.. srhemes and aclicdulca and changes 

2. Propram for Improvement thereto, and internal circular 'nuance 

.- . ... i i- . atstrim aic nt affected. • 

Mayor efficiencies in the duplicat- PoMmadcn will sub,,* pratrawd 
mg. rupying, aid pi.bUcM.on areas pubr , cllioTO ; n out ,i„e fon £ , lie 

can be achieved under l icac pro- lc ^ OIa j ..mtal systems c!i- twin for 

^ eedurea. The program will a«ure „ C(Jutrt for aJ> . 

* L . . • r j proraJ will include iusu&cataon for 

• Ordy r.rcc«ary ,hc the csl’a*^ m.m- 

pubbr.ucms are produced at the poM ^ ^ i)-cd p Ore quantity 

office level. to he printed, and a list draw g lire 

• Only necessary equipment m nil|nbef w dis.rkncd to each 

rented or purchased. receiving point 

o Printing and binding regulation. „ ^ , j dbi.irm detcr- 

of the Congressional Jmnt Comrnidne ^ tbc prop^, mrru Ore 

on Plan ling we understood and M ronowm . criteria, it will secure ap- 

*° %VC ^* _ , . . . . nroval of tl»c Regional Diirclor and 

c DupBeatmg and pruning actm- , clurn ,, lc out , ine |Q , llc ^ ofr>cc 
tWs are consolidated wherever pot- fof pIcp , r;} , u , l , u |Ik finM lnjnu . 

... .. stripe The UKtal s\t1e:ns 

O CcmrdmatiMi uf poire, usances wifl int};< _ 1tc uLclhcr the imblit .-.ion 
ponnrning duphcalmg and jirmlmg K ^ ^ .c^odured at the port office 
a achieved. . or irtumed to the ireional office for 

• Rctpomibiiilles ,n there area. firo j p ,j„,ing. 

are correctly placed and clearly un- Consider the foTlowmg criteria 
” Cf * Ux ™* ih ftOii"h}y be/ore requesting ap- 

3. Fhdd rpiolinfl proraJ far a pobbeatioa: 

Field office, wish duplreafn, ^ pr ° , Tl i , '. ,hfc .^ on 

n • H, . • abftohslely itcrauxy: Local pubka* 

r e ^H n orXrek Held P^T ^ 

“PBSSb'S 14 - 

and will include .11 ncc,~ry in- 

formation no the subject, it will be «•» " 

distributed directly to offices with 

, . . _* _ _ c. 1 / the publication a coifudcrod 

dnpEcaUngcqmpmenL m be ereenuil, huv nvreh will h raM? 

4. Procurement ol Espripm.nl An cssisseMed per page COM o( $l~4) h 

The Ccmgrrisiored Joint Conunit- consMeted a rcasonabfc figure (Cen-, 

toe on rrinlicig rrqttsrrs that requests era! Services Adminis.raliens wins 
far printing awl duplicating equip- 1400 per page). This cost inrlmlcs 
most be approved by quabtied per- surb factors as salaries, draft prrpara- 
sonael. Therefore, all field reqirests turn, approval time, printing nsnte- 
(creep, there Irorn tile I nrpretiort rials and cquipnsrnl, and a fartor for 
'• Service) lor tire purrhav- nr rerttnl gmwral uvviltcad. 

cl printing and dupOraUng rqutja- j Does llte inotsasal con lain mate- 
nomt must be rent on Form 73 t» the ^ u|u| „, i|k pourlUfay? 

xrLrsESupSLas «■.*• •>—. 

dot Ire can uUain Ore .rerrrear, mp- ■«?“"*» — 

I yiravaL Tires* will be nu cu-rptaoo * |»“bcatnns. 

M lire iuregoing procedure. ( C s.a ' n rl ~ t (| 

1047*. Juoo 17, IMS. Pofl 3 
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233.2 MAIL COVERS 

.21 IKIINIUON 

A mail cover is the procc-', by v.hich a record is nmte <•( any data in-, 

on the outside rwr of any class of mail mailer. Imhnn.s checl nu: thy <• >• 
Ic>ats of anv second-, third- or fourth-class mail matter a* now ..an. 
by law to obtain mfounation in the interest of (1) pro'.ccimn the »;. meal 
security (2) toratiog a fugitive or <3) obtaining evidence of rommislw or 
attempted commission of a crime. 

.72 AUIUOJUTY 

only the Chief Postal Inspector or his designee may order mail covers. 

U,,!te... cl ,«r i . s h<M .-mu . or !«.«> V 1 '”''' 

mation as defined in C3''.rri to any person except as authorized b> tl.c Chief 

Postal Inspectot or his designee. 


* 





























































































































































































































































































































